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Mail the coupon TODAY to be sure of your inspection copy. 
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tion of a Perpetual Cost Analysis System for the Medium Sized 
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Get the FACTS from financial 
statement figures. 


Use these fully revealing, accurate 
techniques of statement analysis. 


Fractical useable manual supplies the key to sounder 
financial statement analysis by demonstrating tech- 
niques which will enable you to pull all of the vital 
important facts from the figures. Also points out the 
factors behind the statement which must be considered, 
such as manner in which the company meets its trade 
obligations, the record of its officials, etc., an authori- 
tative and dependable system of statement interpreta- 
tion—describes technique of sales analysis applicable 
to small business, of comparative and internal analysis 
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A. B.A. Holds Post-War 
Convention In Chicago 


HILE there were no burn- 
Was issues before the 72nd 
Annual Convention of the Ameri- 
can Bankers Association which 
met in Chicago September 22-25 
the meeting afforded a welcome 
opportunity for bankers to renew 
contacts that had been curtailed 
during the war years. Approxi- 
mately 4,000 bankers and their 
guests were scattered through 
some twenty Chicago hotels with 
the Stevens Hotel and the Palmer 
House acting as co-headquarters. 

The Sunday evening hour which 
opened the convention was fea- 
tured by songs by Lawrence Tib- 
bett and an address by Bishop 
Bruce R. Baxter of Portland, 
Oregon, of the Methodist Church. 
The General Convention heard 
addresses by President Rathje, 
the Honorable John W. Snyder, 
Secretary of the Treasury, the 
Honorable L. W. Brockington of 
Ottawa, Canada, Robert M. 
Hanes, president, Wachovia Bank 
& Trust Company, Winston- 
Salem, N. C. and W. Randolph 
Burgess, vice-chairman of the 
board, National City Bank of 
New York. 


It is perhaps significant that 
the association installed as its 
new president one of the country-s 
best known country bankers—C. 
W. Bailey, president of the First 
National Bank, Clarksville, 
Tenn., succeeding Frank C. 
Rathje, president, Chicago City 
Bank & Trust Company. 

Joseph M. Dodge, president of 
the Detroit Bank, was elected 
vice-president. Mr. Dodge has 
recently been given the nation’s 
highest civilian war award, the 
Medal of Merit, by Secretary of 
War Robert W. Patterson. 

S. Albert Phillips, vice-presi- 
dent of the First National Bank 
of Louisville, was re-elected 
treasurer of the association and 
Dr. Harold Stonier will continue 
as executive manager. 

New officers were elected in the 
various divisions of the associa- 


‘tion as follows: 


National Bank Division. Presi- 
dent, Carl K.. Withers, president, 
Lincoln National Bank, Newark, 
N. J.; vice-president, Gordon D. 
Palmer, president, First Niational 
Bank, Tuscaloosa, Alabama; 
chairman of executive committee, 
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W. W. Campbell, president, Na- 
tional Bank of Eastern Arkansas, 
Forrest City, Arkansas. 

Savings Division. President, 
Fred F. Spellissy, executive vice- 
president, Market Street Na- 
tional Bank, Philadelphia; vice- 
president, L. A. Tobie, president, 
Meriden Savings Bank, Meriden, 
Conn. 

State Bank Division. President, 
James C. Wilson, president, First 
Bank and Trust Company, Perth 
Amboy, N. J.; vice-president, 
Elwood M. Brooks, president, 
Central Bank and Trust Com- 
pany, Denver, Colo.; chairman 
executive committee, Frank L. 
King, president, California Bank, 
Los Angeles, 

Trust Division. President, 
Evans Woollen, Jr., president, 
Fletcher Trust Company, Indian- 
apolis, Ind.; vice-president, R. M. 
Alton, vice-president, United 
States National Bank, Portland, 
Oregon; chairman executive com- 
mittee, H. M. Bardt, vice-presi- 
dent and trust officer, Bank of 
America, Los Angeles. 

State Association Section. 
President, J. Carlisle Rogers, 
secretary, Florida Bankers As- 
sociation, and vice-president of 
the First National Bank, Lees- 
burg, Florida; vice-president, 
Harry C. Hausman, secretary, 
Illinois Bankers Association. 

We have selected as follows 
significant. extracts from the 
various convention addresses: 


The Future of the Price Level 


“Traveling throughout the na- 
tion, I found that the problem of 
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greatest concern to bankers was 
that of the future of the price 
level. Examples of different 
types of price rises in the coun- 
tries throughout the world during 
the period between the close of the 
first World War, and the begin- 
ning of World War II, are 
numerous. Of course, we are in 
no danger of the German mone- 
tary experience which culminated 
in the extreme currency inflation 
of 1924. The American dollar is 
the strongest man-made force in 
the world today, and will continue 
to be so. This is not to say, 
however, that its purchasing 
power may not fluctuate from 
time to time. After the first 
World War, prices in the United 
States rose and declined. These 
fluctuations were based upon 
changes in the supply of goods 
available and the demand there- 
for, with the monetary unit based 
upon the statutory price of gold, 
essentially stable. 

The example of the French 
franc, however, presents a differ- 
ent picture. At the outbreak of 
World War I, the French franc 
was valued at 19.3c in terms of 
gold, or approximately 5 francs 
to 1 American dollar. By 1933 
its value had declined to a point 
where it was worth 15 francs to 
the dollar. As a consequence of 
seven successive statutory de- 
valuations, the most recent in 
December, 1945, the franc has de- 
clined in value to an official level 
of 84/100 of 1 cent, or 119 francs 
to 1 American dollar. This is an 
example of a monetary deteriora- 
tion, which was not dominated by 
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variations in the supply of, and 
demand for, goods, but by a per- 
manent decline in the purchasing 
power of a monetary unit. 


In the United States, since 


1938, significant changes have 
taken place in our monetary 
affairs, the effect of which we have 
not yet fully learned. 


One: In March, 1933, the 
United States abandoned the gold 
standard. 


Two: In January of 1934, the 
price of gold was increased from 
$20.67 an ounce, to $35.00 an 
ounce. 


Three: The volume of money in 
circulation has increased from 
$51, billion, in 1983, to over $28 
billion currently. 


Four: During the same period 
of time, bank deposits have in- 
creased from $37 billion, to $150 
billion. 


Five: The required reserve of 
gold certificates against Federal 
Reserve notes in circulation has 
been reduced from 40 per cent, to 
25 per cent. 


Six: Likewise, the required gold 
certificate reserve against Fed- 
eral Reserve Bank deposits has 
been decreased from 35 per cent, 
to 25 per cent. 


Seven: Wage levels have in- 
creased since 1939 by 60 per cent. 
—Frank C. Rathje, retiring presi- 
dent of the American Bankers As- 
sociation and president of the 
Chicago City Bank and Trust 
Company. 
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Savings in the United States 


In all United States banks as 
of December 31, 1945, savings de- 
posited in savings banks and in the 
savings departments of commer- 
cial banks were $45,292,000,000, 
an increase of $8,063,000,000, or 
an increase of nearly 22 per cent 
over the past twelve months. An 
almost corresponding increase of 
$8.6 billion in demand deposits 
indicated that time deposits, which 
fell behind during the early war 
years, had at last reached the same 
level of growth as demand de- 
posits. The Savings Division is 
proud of the manner in which the 
banks of the country have gar- 
nered this huge volume of time 
deposits. These deposits together 
with the billions invested in United 
States Bonds constitute the main 
factor in defeating inflation and 
hastening the return of prosper- 
ity. 

During the war the American 
people saved a larger portion of 
their income than ever before. 
However, a report recently re- 
leased by the Securities and Ex- 
change Commission reveals a 
sharp drop in the total amount 
of liquid savings of individuals 
during the first quarter of 1946. 
According to the Commission, 
savings in liquid form accumu- 
lated the first quarter of 1946 by 
individuals amounted to approxi- 
mately $2.9 billion. This amount 
is about $5.8 billion less than the 
amount saved during the previous 
quarter. (The SEC in referring 
to liquid savings includes not only 


individual holdings of cash and 
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bank deposits, but also liquid in- 
vestment funds such as insurance 
and pension reserves, securities 


and liquidation of mortgages and. 


other consumer debts.) 

Behind this decline in the na- 
tion’s savings can be seen the re- 
sults of the prolonged strikes 
which cut into the workers’ re- 
serves, the gradual return of con- 
sumer goods to the counters, 
voluntary vacations of returned 
veterans and former war workers, 
and the general rise in the cost of 
living. 

The swing from savings to 
spending evident in the first quar- 
ter of 1946 should spur us into 
action to do everything within our 
power to keep America savings 
conscious. This is the responsi- 
bility of the banker, especially the 
savings banker. 

—Myron F. Converse, president, 
- Worcester Five Cent Savings 
Bank, Worcester, Mass., 
president of the A. B. A. Savings 


Nationalization vs. Private 
Enterprise 


Under private enterprise, men 
can proceed in the development of 
business, banking, and industry 
through the exercise of the full 
force of the ability that lies with- 
in their individuality except that 
they must recognize the rights of 


all. The power to require such 
recognition lies with government 
and can be provided through wise 
and just laws. The combination, 
therefore, of private enterprise 


and © 
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and government regulation is 
necessary to the protection of the 
people. 

Nationalization of business and 
industry affords the people no 
such protection. Neither does it 
make available to them the in- 
dividual forces that arise from the 
intelligence of the multitude of 
persons who constitute the nation. 
Under nationalization, men in 
government itself determine how 
they shall run the industries. 
There is no check upon those in 
government of the same nature 
that government can exercise 
upon private industry for the pro- 
tection of the people. In both 
cases, men play the parts allotted 
them. Under private industry, 
their judgments must be good on 
a high average or they will be 
superseded. Stockholders must 
receive profits as they constitute 
an income upon which they live or 
expand their business. 

All through business structures, 
whether they may be banking, in- 
dustrial, or others, checks are 
provided to control inefficiency 
and dishonesty, or lack of ability, 
and all of these checks are super- 
checked by government which, 
through laws that it has the 
power to provide, can, under 
their administration, furnish such 
protection as the people require. 
If government is not competent to 
create laws effective for this pur- 
pose, it certainly should not be 
entrusted with the operation of 
the industries on which the people 
depend for their very existence. 
—Fred I. Kent, director, Bankers 
Trust Company, New York. 
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RESOURCES 


Cash and Due from Banks . $ 523,928,051.50 
U. S. Government Securities 1,221,787,131.38 


U. S. Government Insured F. H. A. 
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Other Real Estate Equities . 
Customers’ Liability for Acceptances 8,790,774.12 
Accrued Interest and Other Resources 5,699,310.27 
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State-Banking During the Past 
Year 


The past year has been one of 
accomplishment in state-chartered 
banking. Never before have the 
number of bank services rendered 
the public been so great; never 
before has the operating efficiency 
of the banks been so high; and 
never before have the costs of 
bank service been so low. I might 
add that never before have the 
deposits entrusted to state banks 
reached such a high figure; and 
never in the long history of state- 
chartered banking have the assets 
of our banks been of such a high 
quality. As a result of the ad- 
vances in total assets, our earn- 
ings collectively have reached a 
substantial figure despite the fact 
that we have loaned vast sums to 
our Government and to our cus- 
tomers at less cost to them than 
ever before. 

State banking has also reached 
a new all-time high in the estima- 
tion of the public. This has not 
just happened nor has public ap- 
proval been won overnight. It is 
a result of hard work on the part 
of banking; and contributing to 
it have been individual bankers 
and their associations, state 
supervisors, the Federal Deposit 
Insurance Corporation, and the 


Federal Reserve System, as well 


as our own group representing 
state banking in the American 
Bankers Association. Now that 
we have reached these new highs, 
we cannot rest on our laurels but 
—should-seek even greater achieve- 
ments in the fields of operating 
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efficiency, safety, and service to 
the public. 

—H. N. Thomson, president of 
the A. B. A. State Bank Division 
and vice-president of the Farmers 
& Merchants Bank, Presho, S. D. 


Instalment Loans to Small 
Business 


Recently we made a survey of 
a representative group of 2,500 
instalment loans to small business 
totaling slightly more than $2,- 
000,000. The average size for all 
loans was $814. Fifty-one per 
cent of the loans were for less 
than $500, 81 per cent were for 
less than $1,000, and 98 per cent 
were less than $5,000. These 
loans were for a variety of pur- 
poses—to supplement working 
capital; to build up inventory; to 
increase production; to buy out 
partners; to carry accounts re- 
ceivable; for financing equipment 
and machinery; and for property 
repairs, improvements, moderniza- 
tion and expansion. 

A member of our staff who was 
a bank examiner for 20 years 
made an analysis of instalment 
loans to small business. He stated 
that in his opinion and from his 
experience in examining banks 
that the great majority of these 
loans would be considered un- 
bankable on a commercial basis. 
It is readily apparent from the 
files that the credit needs of these 
small businessmen could not have 
been soundly met by short-term 
bank credit yet our experience has 





THE BANKING LAW JOURNAL 


been very satisfactory on this 
type of loan. 
—Carl M. Flora, vice-president, 
First Wisconsin National Bank, 
Milwaukee, Wis. 

ee Ree 
Collecting Instalment Loans 


Now, that we have made these 
loans or purchased this paper, 
what are we going to do about 
collecting it? Gentlemen, we can- 
not have a broad, flexible credit 
policy without a firm collection 
program. I didn’t say hard 
boiled—just diligent and firm. As 
one banker put it many years ago, 
“We don’t make bad loans, we 
just let them get that way.” 
Where could this be truer than in 
this instalment lending field? You 
cannot take a look at the port- 
folio once a month or even once 
ia week, but every single day. The 
proper notice must go out today 
—not tomorrow. The same thing 
applies to a telephone call or a 
letter, if the proper notices fail. 
This is a budgeted obligation. If 
it is due the 15th, we must have it 
paid the 15th or shortly there- 
after. Plans have probably al- 
ready been made for the paycheck 
due on the Ist. That is why a 
simple semi-automatic system for 
handling these accounts must 
carry the load. They can’t rest 
in peace in your ordinary note 
pouch for a look now and then. 
That is why we frequently recom 
mend personal attention to an 
account right after the first notice 


ae © 


on the first three payments. Get. 


the few who are inclined to be 
tardy started out right. It costs 
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a little more at the outset—yes, 
but saves the work and added 
cost of a chronic delinquent later. 
—R. A. Peterson, vice-president, 
Bank of America N. T. & S. A. 


San Francisco. 
e 


Small Unit Banking 


In most other countries their 
economic systems are dominated 
by a few large business institutions 
and banks. Not so in America. 
Our economic life is still pre- 
dominantly made up of the small 
unit. There are 3,000,000 busi- 
ness units in this country, 90 per 
cent of which are small businesses. 
In nearly all foreign countries 
banking consists of a few large 
banks with many branches. Some 
of these foreign systems have now 
become state owned and con- 
trolled. We have large branch 
banking systems too, but Ameri- 
can banking still rests on the 
foundation of the small bank 
locally owned and controlled. It 
will continue to be free from gov- 
ernment ownership as long as we 
can maintain these banks doing a 
banking business on their own 
responsibility, free from undue 
government competition on the 
one hand and on the other removed 
from government guarantee or 
subsidy. Through the years bank- 
ing has served small business and 
small farmers. They have helped 
each other to produce goods and 
services. This teamwork has 
made possible a nation great in 
war and great in peace. 

—Robert M. Hanes, president, 
Wachovia Bank & Trust Com- 
pany, Winston-Salem, N. C. 





814 
The Federal Budget 


In the present economic. en- 
vironment, the Federal govern- 
ment should direct its primary 
effort on the fiscal front to 
achieving a balanced budget. Bet- 
ter yet, it should strive to achieve 
a substantial surplus of taxes over 
expenditures to apply to debt 
reduction. These are the views I 
expressed the first day I entered 
the Treasury; and they have the 
full support of the President. 


Early in August, the President 
released revised budget estimates 
for the fiscal year 1947, esti- 
mating the budget deficit at 
$1,900,000,000. However, con- 
sidering that there are certain 
noncash expenditures included in 
the budget, the government, in 
current cash transactions, will 
take in more money this year than 
it will spend. 

Thus, for example, most of the 
terminal leave pay—that is, over 
$2,000,000,000 of it—will not be 
paid in cash, but rather in ter- 
minal leave bonds. Also, the in- 
terest accruing on savings bonds 
which amounts to about $700,- 
000,000 for the fiscal year, is 
treated as a budgetary expendi- 
ture, but it will actually go to 
increase the value of the bonds, 
and will not be paid out in cash 
until the bonds are redeemed. In 
addition, interest earned by gov- 
ernment trust funds—which, in 
the aggregate, amounts to about 
$600,000,000 represents a non- 
cash transaction. As a result of 
these and other items, there will 
be what we may call a cash oper- 
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ating surplus of almost $3,000,- 
000,000. 

The noncash items have to be 
paid when due, but it is helpful 
that they do not involve cash out- 
lays to the public at the present 
time. 

While none of us likes the pros- 
pective budget deficit of $1,900,- 


000,000, yet it is a great improve- 


ment over the estimate made last 
January. At that time, the 
deficit was estimated at $4,500,- 
000,000 for this fiscal year. Many 
of us had hoped that the improve- 
ment would be even greater. But 
a tremendous change has never- 
theless taken place from the 
deficit of $21,000,000,000 in the 
last fiscal year, and $54,000,000,- 
000 in fiscal 1945. Naturally 


there should be an improvement, 


for the war, as far as the gunfire 
is concerned, is over. But, frankly, 
we have actually done much better 
than most people expected could 
be done in the first year after the 
cessation of hostilities. 


—Honorable John W. Snyder, 
Secretary of the Treasury. 


Can We Avoid a “Boom and 
Bust’’? 


An immediate economic prob- 
lem is whether we can avoid a 
boom and a bust. We are set for 
it, just as after World War I. It 
did great damage then and put 
the world back on its heels. It 
would be still more dangerous to- 
day. We cannot have serious in- 
flation and deflation here without 
affecting every other nation in 
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the world. But if such calamity is 
to be averted, we must in the imme- 
diate future remove the obstacles 
which are preventing production 
from getting into high gear, man- 
age our budget and our debt 
wisely, and exercise, all of us, 
common sense and restraint in our 
behaviour. 

The grestest. test we face is 
whether we rivitalize or abandon 


our democracy. We have now the . 


opportunity to show that freedom 
is the highway to progress; that 
we can relax the regimentations 
of war without losing our balance; 
that we can release the individual 
for creative efforts; that we can 
as a Nation live by moral law and 
not by compulsion. 

We are today in danger of for- 

feiting something of our great 
National heritage of freedom. In 
each community are people about 
us, good, intelligent, well-meaning 
people who advocate more power 
for the State, less freedom for the 
individual in banking, in educa- 
tion, in science, in medicine, in 
labor. Called by its real name— 
this is a drift toward totalitarian- 
ism, towards dictatorship. To 
stop this drift, to preserve our 
great heritage will call for leader- 
ship of the highest quality, very 
practical, cracker-barrel leader- 
ship in each community, leader- 
ship that will resist the drift and 
restimulate the forces of in- 
dividual] initiative. 
—W. Randolph Burgess, vice- 
chairman of the board of direc- 
tors, National City Bank of New 
York. 
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What the Country Banker Must 
Know 

A large majority of the 15,000 
banks in this country are located 
in smaller communities. These 
banks aren’t large enough to be 
departmentalized and employ 
specialists, but they must render 
the same services that large city 
banks provide. Their executive 
officers, therefore, must have an 
over-all knowledge of commercial 
and savings banking, and in many 
cases of trust administration. 

Their officers and key employees 
are responsible for decisions on 
bank policy and administration. 
They must know about credits, in- 
vestments, costs, personnel rela- 
tions and all the details of man- 
agement. They must also know 
about their community, how to 
advise their farm customers, to 
clerk farm sales, and to aid busi- 
ness men and manufacturers. 
Every customer has an individual 
problem. 

There are three current prob- 
lems of outstanding importance in 
the operation of smaller banks. 
These are operating costs, service 
charges, and government bond in- 
vestments. 

—William Powers, Deputy Man- 
ager, American Bankers Associa- 
tion. 

* 


Farm Land Prices 


Bankers and other lenders have 
a responsibility in the present 
land price situation to see that 
their loan policies do not encour- 
age or permit the type of debt 
accumulations which resulted in 
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the farm foreclosures of the 1920’s 
and 1930’s. Bankers should: 

1. Discourage borrowing to 
speculate in farm land or to buy 
land at inflated prices. 

2. Discourage all borrowing 
that is based upon high farm 
prices that might result in ex- 
cessive indebtedness as we return 
to more normal conditions. 

3. Give practical guidance to all 
veterans who wish to go into the 
farming business, and help pro- 
tect them from assuming excessive 
debt. 

4. Encourage farmers to retain 
their U. S. Savings Bonds and 
other liquid assets. The main- 
tenance of a strong reserve will 
provide cash that will enable farm- 
ers to buy needed material and 
equipment when available, and will 
also afford a cushion against a 


drop in farm income that may 
come in the future. 


—C. W. Bailey, new president of 
the American Bankers Associa- 
tion, and president.of the First 
National Bank, Clarksville, Tenn. 
s 

When the Present Buggy Ride 
is Over 

Perhaps this word of caution 
may sound a bit out of place at 
this time to some of you. Bank 
losses today, despite a more liberal 
lending policy, are very low. But 
we must not forget that during 
the last decade we have had an 
economy of rising prices with 
very few business failures. During 
this period many concerns have 
grown up like Topsy. Their bal- 
ance sheets are well-proportioned 
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—they look good; their earnings 
have been phenomenal, and in 
many instances their proprietors 
are rather smug, self-satisfied, 
even cocky and dictatorial. It 
must be remembered that these 
firms have not weathered the storm 
of declining prices. Many of 
them have not even been subjected 
to competition and few of them 
are fortunate enough to have ex- 
perienced personnel. They have 
had little experience in watching 
their credits because it has not 
been necessary to watch credits. 
They have not built up efficient 
sales organizations, because no 
salesmen were necessary. They 
do not have thoroughly tested in- 
ternal control or cost accounting 
because they could make a pfofit 
however they operated. When the 
present buggy ride is over—when 
the economic cycle swings down- 
ward, as it inevitably must—many 
of these firms will face a complete 
and costly re-organization or, 
more likely, fade out of the picture 
entirely. 
—Norfleet Turner, president, 
First National Bank, Memphis, 
Tenn., and president of the Na- 
tional Bank Division. 
& 

Keeping Checks as Sowvenirs 

In the trust business as all of 
you are aware, a trust man en- 
counters many unusual and 
strange situations. For example, 
upon the death of one of our cus- 
tomers some years ago, we took 
over as a part of his estate a 


‘check for $1,000,000.00 signed by 


Andrew Carnegie. The testator 
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had carried this check in his bill- 
fold for fifteen years. The check 
was perfectly good when signed 
and we do not know to this day 
what the story is behind the check 
and why it was kept as a souvenir 
for some fifteen years and never 
cashed. When it came into our 
possession Carnegie was dead and 
his estate had been closed some 
years before, and the check was 
worthless. 

—Isaac H. Orr, honorary chair- 
man of the board, St. Louis Union 
Trust Company, St. Louis, Mo. 

e 


Better Farm Production Needed 


Never in the history of the 
world has the folly of the “sur- 
plus” theory with regard to food 
been so tragically exposed as at 
the present time. While half of 
the world starves we are experi- 
encing actually shortages in this 
country. The truth is that if our 
government representatives and 
officials spent half as much time on 
better production and better dis- 
tribution of food commodities 
both here and abroad as they 
spend in patching up price regu- 
lations, tariffs, parities, etc., we 
should have a market both in this 
country and in the world which 
would consume at good prices to 
the farmer much more food than 
we can possibly produce at the 
present time. 


Subsidies, tariffs, parities, price 
ceilings, bribes to agriculture—all 
of these are makeshifts which deal 
with effects rather than causes. 
They solve nothing but only con- 
tinue to undermine our prosperity 
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and living standards. Because of 
the gravity of agricultural condi- 
tions at the present time, some of 
these measures must be continued 
in one form or another. Some of 
them must be continued so that 
the farmer can be helped to help 
himself. But in the long run they 
are no more effective than a plas- 
ter placed on the outside of the 
stomach to cure a stomach ulcer. 
The real answer is the stopping 
of floods and soil erosion, either 
by wind or by water, better and 
more productive grazing lands— 
and a better and more productive 
agriculture—in short, abundance 
with low production costs and 
the guaranteed security which 
comes of high production per 
acre. What we need as a nation 
is dollars that buy more and more 
for everybody—farmer, industrial 
worker, business man. We shall 
only get that through abundance 
in all our production—agricul- 
tural and industrial. 

—Louis Bromfield, Ohio farmer- 
banker and Pulitzer prize-winning 
author. 


& 
Work of the Trust Division 


Let me give you a thumb-nail 
sketch of some of our current 
projects and recent achievements. 

Suggestions for amendments to 
the Trust Indenture Act of 1939 
and with respect to problems in 
the field of stock transfer have 
been studied at two meetings of 
our Committee on Corporate 
Trust Activities with a view to 
the preparation of a report em- 


(Continued on page 896) 
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Bank Liable to Depositor for Payments on Forged 
Checks of Depositor’s Employee 


In the absence of special arrangement the relationship 
between depositor and bank ordinarily is that of creditor and 
debtor and the primary duty of the bank arises from that re- 
lationship and the bank’s contract is to pay only those checks 
that are authorized by the depositor. 

In the absence of any contract limitation and where pay- 
ment by the bank of a forged check has been unquestionably 
established, the bank must then affirmatively show that it 
had exercised due diligence in its transactions with the forger 
before it can put in issue the depositor’s alleged negligence; 
and in the event that the bank is found, upon the evidence, 
to have been negligent in the performance of its duty, the 
bank becomes liable because of its primary contractual obliga- 
tion and not because of its negligence. 

In the absence of contract limitation and where it has been 
established that the bank has paid a depositor’s check on which 
the signature was forged, the question of the bank’s freedom 
from negligence is a preliminary one to be determined before 
the bank has the right to put in issue the depositor’s alleged 
negligence. On this issue, as on the depositor’s alleged negli- 
gence in failing to examine returned bank statements and to 
report errors within a reasonable time, the burden of proof 
is on the bank and ordinarily such questions are for the jury to 
determine. 

A depositor is not required to make a ease examina- 
tion of his books and records in order to satisfy his duty to 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 550. 
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the bank and in the absence of special circumstances such duty 
may be satisfied if the depositor in good faith uses reasonable 
care in selecting a competent and skilled person to make such 
examination, and whether a depositor had done so is ordinarily 
a question of fact. 

Where a corporation, a depositor in defendant bank, 
brought suit against the bank to recover amount of un- 
authorized checks paid out and charged to depositor’s account 
by the bank, and evidence showed that corporation had in its 
employ a bookkeeper who had previously worked for defen- 
dant bank and thus was acquainted with some of the tellers 
of the bank, and bookkeeper forged the name of an officer of 
the corporation on 938 checks cashed by bank, and the book- 
keeper through a complicated and ingenious system was able 
to cover up his defalcations, notwithstanding the fact that 
corporation had retained an experienced firm of accountants 
to make periodic and routine audits and examinations of its 
books and accounts independently of the bookkeeper, and de- 
positor did not make any personal examination of its books 
and records but relied upon the services of a skilled and com- 
petent accountant to perform its duty to bank in checking 
returned bank statements, and it was further shown that the 
signature card on file with the bank, containing the signature 
of depositor corporation’s officers was never checked for veri- 
fication of signature on forged checks nor were other officers 
of the bank consulted by tellers cashing the checks, it was 
held ‘that the defendant bank was liable to the depositor 
corporation for the amount of the unauthorized checks cashed 
by the bank. The bank was found, on the evidence, to have 
been negligent in the performance of its duty of exercising 
due diligence in the cashing of the unauthorized checks for the 
bookkeeper employee of the depositor but its liability to the 
depositor was not because of bank’s negligence but because 
of its primary contractual obligation to the depositor. This 
was decided in the recent case of R. H. Kimball, Inc. v. Rhode 
Island Hospital National Bank, Supreme Court of Rhode 
Island, 48 Atl. Rep. (2d) 420. 

The court, in its opinion, stated: 
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This action in assumpsit was brought by R. H. Kimball, Inc., a 
corporation, to recover the amount of certain unauthorized checks, 
which had been paid by the Rhode Island Hospital National Bank, 
a corporation, and charged to the plaintiff’s account in that bank. 
A trial in the superior court resulted in a jury’s verdict for the plain- 
tiff in the sum of $39,170.42, and the trial justice thereafter denied 
the defendant’s motion for a new trial. The case is here on defen- 
dant’s exceptions to that decision and to ninety-six other rulings made 
during the course of the trial. 

The plaintiff alleged in its declaration, in substance, that between 
March, 1988 and August, 1942, inclusive, the sum of $61,646.22 had 
been improperly charged by the defendant to the plaintiff’s account, 
by reason of the bank’s payment of ninety-three unauthorized checks, 
each drawn to the order of the bank and each having the signature 
of Gladys H. Kimball forged thereon by the plaintiff’s bookkeeper, 
Arvid S. C. Anderson. 

The defendant filed a plea of the general issue and also several 
special pleas, setting up certain defenses and facts upon which the 
plaintiff was alleged to be estopped or precluded from any recovery. 

The following summary of facts from the extensive transcript is 
deemed to be sufficient to properly understand the various contentions 
of the parties. For many years the plaintiff maintained a substantial 
deposit in defendant’s bank. The bank was authorized to pay and 
to charge to the plaintiff’s account only those checks which were 
signed for the plaintiff by either Howard Kimball, its president and 
treasurer, or Gladys H. Kimball, its vice-president. Two signature 
cards, showing such order and also exhibiting the authorized signa- 
tures of these officers, were at all times in possession of the bank, one 
being kept in the teller’s cage a the other in the bookkeeping 
department at the main bank. 

Prior to his employment by plaintiff, Anderson, who admittedly 
forged all the checks, had worked as a register clerk and otherwise 
in what later became the defendant’s main bank. He therefore was 
acquainted with some of its tellers and some of them also knew him. 
He first came to the plaintiff’s office as an employee of an accountant 
who had been engaged by plaintiff to bring some of its books to date. 
Later he was employed by plaintiff as its bookkeeper and office 
manager. For many years prior to 1938, he had rendered efficient 
service to the plaintiff in that capacity and had given it no reason 
to doubt or suspect his honesty. His duties included the keeping of 
all records and books of account; making deposits of incoming checks ; 
making out all the plaintiff’s checks with the exception of the signa- 
tures, which were added by the president and treasurer or the vice- 
president; making cash withdrawals, on properly signed checks, for 
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payroll and petty cash purposes; receiving from the bank monthly 
statements and cancelled checks and reconciling them with plaintiff’s 
records and books, subject to monthly supervision by independent 
accountants. He never had authority to sign plaintiff’s checks, and 
no checks were ever signed in blank by the officers for him to fill in 
Jater. 

All of the ninety-three frauds involved here were accomplished in 
the same way, that is, by Anderson’s obtaining cash from the bank 
on withdrawal checks which he had made out on the plaintiff’s regular 
printed checks and which were made payable to the bank; but on each 
of these checks the name “Gladys H. Kimball” appearing under the 
printed name, R. H. Kimball, Inc., was forged by Anderson. These 
checks were all cashed by him at the main bank, although withdrawal 
checks for payroll and legitimate purposes were usually presented to 
the defendant’s branch, which was located near the plaintiff’s busi- 
ness. 

The bank had an established system for examining depositors’ 
checks. The tellers were expected to have, from study and experience, 
a knowledge of the signature of each depositor and were expected 
to examine each check, when presented, to determine the authenticity 
of the signature. This was to be done by comparing the signature 
on each check with the teller’s or clerk’s “mental picture” of that 
depositor’s signature. At least five persons, including tellers and 
clerks in the bookkeeping department, were expected to make similar 
examinations of all checks of a depositor before actually charging 
that depositor’s account, and any doubtful check was supposed to be 
brought to the attention of a superior officer in that department. 
Many doubtful checks of other depositors were thus referred to and 
passed on by that officer during the period in question, but none of 
these ninety-three checks was ever questioned by any of the tellers, 
clerks, or officers of the bank. There was no evidence that any teller, 
clerk or officer ever used the plaintiff’s signature card by which to 
verify the signature on any of these forged checks ; nor is there specific 
evidence that any of the ninety-three checks was actually and in- 
dividually inspected according to the bank’s system. Apparently 
the character of the forged signatures and inferentially the tellers’ 
confidence in Anderson entered into the composite mental picture which 
was used as a standard in passing upon the signatures on the forged 
checks. 

The plaintiff’s bookkeeping system called for pads of blank checks, 
without stubs, which were numbered serially and on which was also 
printed the name R. H. Kimball, Inc. Below that was a blank line 
for the signature of a proper officer. These pads of numbered checks 
were furnished by the bank. Plaintiff used a looseleaf cash book as 
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a part of the bookkeeping system that was installed for it by the 
accountants. This cash book also served the purpose of ordinary 
check stubs, and therein was listed in numerical order every legitimate 
check that was drawn. The checks themselves, even if voided for any 
reason, were all kept and, with the cash book, were examined monthly 
by a firm of independent accountants. Such checks and cash book 
conformed to the approved practice followed by the great majority 
of manufacturers doing business, in nature and extent, like that of 
the plaintiff. 

The method pursued by Anderson to deceive the bank and to con- 
ceal his frauds from the plaintiff and the accountants was complicated. 
Without intending to explain all the details, the following facts will 
indicate substantially the general plan. Anderson, when needing 
money, would segregate certain of the incoming checks on plaintiffs 
accounts receivable and withhold them from his regular deposit in 
the defendant’s branch bank. He would later make a separate deposit 
of these checks in the defendant’s main bank, using a duplicate deposit 
slip which he would later conceal and destroy. Simultaneously with 
the deposit, or about the same time, he would cash a forged check 
payable to the bank in the amount of such deposit. The check used 
would be taken from the last part of the pad because its serial number 
would not be required for current legitimate purposes. At the end of 
the month, when he received the plaintiff’s bank statement and can- 
celled checks, he would destroy the forged checks, erase the figures 
showing the special deposit and corresponding withdrawal, and then 
erase and change the totals of deposits and withdrawals on the state- 
ment, so that the bank’s statement and balance appeared to agree 
with balances on plaintiff’s books. 

No forged check was ever entered in the cash book. All the checks 
listed there were legitimate and always in numerical sequence. When 
the numbers on legitimate checks were getting close to the numbers 
on the checks previously used in his forgeries, he would request the 
bank to issue a new pad of checks, beginning with a numbered check, 
followed by others, which would duplicate the numbered checks that 
he had already used in his forgeries. ‘The bank ordered and issued 
such checks. These new checks thus duplicating numbers on the 
forged checks were then used by Anderson for legitimate purposes. 
They were entered in proper sequence so that entries in the cash book 
and the cancelled checks were apparently regular and always available 
to the accountants upon their monthly examinations. There never 
was any erasure or break in the sequence or in the listings of the 
legitimate cancelled checks or in the totals of the checks in the cash 
book. However, by constant manipulation of other records of sales, 
accounts receivable, deposits, and inventory, Anderson was able to 
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keep his accounts in apparent good order and to conceal his forgeries, 
notwithstanding the audits that were made by the accountants. 

Howard Kimball, the president and treasurer, was the only active 
officer of the plaintiff corporation. His wife, Gladys H. Kimball, 
never came to the office and she signed checks only when her husband 
was away. He devoted much of his time outside of the office to the 
selling end of the business. He never personally audited the bank 
statements or the plaintiff’s books, but he did engage a firm of certified 
public accountants for that purpose to supervise Anderson’s work. 
That firm made monthly and yearly examinations of plaintiff’s books, 
checks and records during almost all of the period in question. Though 
not making what accountants technically called a “detailed audit” of 
all the transactions of the plaintiff every month, because it was not 
customary or practicable in a large jewelry manufacturing and job- 
bing business like plaintiff’s they nevertheless made examinations of all 
books, records and checks, together with such other transactions as 
they deemed necessary in order to ascertain the true condition of the 
records and business. 

These examinations were made independently of Anderson. Neither 
the accountants nor the plaintiff’s officers ever saw any of the forged 
checks, excepting the last one, which alone was introduced in evidence. 
However, Anderson testified that such check was a fair sample of all 
the other forgeries. He explained that he had neither traced the 
signature of Gladys H. Kimballl, nor had it before him when he signed 
her name; but that he forged it in free hand based upon his recollec- 
tion of that signature; that he was under great mental and nervous 
strain while he was writing those signatures; and that the tellers 
always accepted these checks without question. Only Anderson and 
the tellers or clerks of the defendant had opportunity to see all of 
the forged checks. The forgeries were finally revealed by Anderson 
to one of the accountants and thereupon a proper notice in writing 
was promptly given by the plaintiff to the bank. Anderson was later 
indicted and, upon his confession of guilt and plea of nolo, he was 
sentenced to prison, where his deposition was taken for use at this 
trial. 

The first forged check was cashed by Anderson and charged to 
the plaintiff by the defendant in March, 1938. Then followed the 
other forgeries, amounting in-all as follows: Two in 19388, totaling 
$903.37 ; four in 1939, totaling $1,732.13 ; twenty-four in 1940, total- 
ing $12,095.35; thirty-three in 1941, totaling $22,979.50; and thirty 
in 1942 up to August, totaling $23,935.87. Of the total amount of 
the forged checks, the sum of $27,134.83 represented the amounts 
paid out by the bank and charged to the plaintiff’s account upon 
forged checks cashed by Anderson prior to August 1, 1941 and there- 
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fore more than a year prior to plaintiff’s written notice to. the 
defendant. As to these checks a verdict was directed for the defendant 
in accordance with a special statute of limitations, general laws 1938, 
chapter 187. The remaining forty-four of the ninety-three forged 
checks were paid by the defendant and charged to plaintiff’s account 
within a year of such written notice. ‘These, together with interest 
to the date of verdict, amounted to $39,170.42, which was the total 
amount of the verdict for the plaintiff. 


Under exception 65 the defendant contends that the trial justice 
erred in denying its motion for a directed verdict. It cites numerous 
cases as to the law bearing on the relationship between a bank and 
its depositors and the development of that law under the title “banks 
and banking.” Many of these cases are referred to in 15 A.L.R. 159; 
National Surety Co. v. President and Directors of Manhattan Co., 
252 N.Y. 247, 169 N.E. 372, 67 A.L.R. 1121; Frederic A. Potts & 
Co. v. Lafayette Nat. Bank of Brooklyn, 269 N.Y. 181, 199 N.E.. 
50, 103 A.L.R. 1147. 


From its interpretation of these cases the defendant first states in 
its brief that the law is well established “that a depositor who ‘has 
failed to examine cancelled vouchers and statements duly returned 
to it by its bank and to report to the bank all discrepancies there 
shown cannot recover in the absence of negligence on the part of the 
defendant.” (Italics ours.) Upon that premise, the defendant goes 
on to argue, in substance, that it had affirmatively proven that it was 
free of any negligence in performing its duty; that the plaintiff was 
chargeable with notice of what an honest employee would have learned 
from an examination of the returned statements and vouchers and 
therefore was guilty of negligence in performing its duty; and that 
such negligence was the sole proximate cause of the loss that was 
involved. 

The plaintiff, relying on its interpretation of these cases and others 
hereinafter cited, agrees generally with the defendant’s statement of 
principles but stresses however that where payment by the bank of 
an unauthorized check has been established, the bank must then prove, 
by way of an affirmative defense, its own freedom from all negligence 
before it may question the depositor’s alleged negligence; and that 
if the bank is found to have been negligent in the performance of its 
duty, the depositor may recover regardless of whether it, the 
depositor, was negligent in the performance of its duty toward the 
bank. : ; 

It would appear, therefore, that the parties are not in serious 
disagreement as to abstract basic principles governing the relation- 
ship of the depositor and its bank, but that they differ on the 
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application of those principles or the method of applying them to the 
particular facts in the instant case. 

We have examined the transcript of evidence and we cannot agree 
that it was error to deny defendant’s motion for a directed verdict. 
In its argument the defendant seems to overlook entirely our well- 
established rule that on such a motion the trial justice is required to 
consider the evidence and reasonable inferences therefrom most favor- 
ably to the plaintiff. ‘The defendant’s contention, on the contrary, 
is predicated on a view of the evidence that is most favorable to itself. 
Moreover, although apparently recognizing certain principles that 
are well established in the banking law, it nevertheless seems to argue 
important phases of the case as if it were merely a tort action to be 
determined in all respects under the doctrines of negligence and due 
care that prevail in such an action. 

We do not agree with that view. The action in the instant case 
is in assumpsit and should be considered, as far as possible, in accord- 
ance with the fundamental rules applicable to that form of action. 
In this state, as generally, it has been held that in the absence of 
special arrangement the relationship between depositor and bank ordi- 
narily is that of creditor and debtor. State v. Grills, 35 R.I. 70, 85 
A. 281. We have found no authority anywhere which disputes the 
fundamental law that the primary duty of the bank arises from that 
relationship and that its contract is to pay only those checks that are 
authorized by the depositor. 

The defendant, however, appears to argue for some kind of a 
modification of that law based upon a depositor’s alleged negligence. 
It is true that principles of negligence and due care have entered into 
the development of the law governing this type of case; but we think 
that this is properly so only because the bank relies on them as in 
the nature of an affirmative defense or in a cross action. Hence special 
burdens are placed upon the bank in that regard because of the nature 
of the relationship and its primary dyty under the contract. That 
contractual obligation is not to be confused with or transformed into 
a duty merely to use due care, or to be completely nullified by modi- 
fication, as the defendant seems to argue. 

This does not mean, however, that a depositor has no duty at all 
toward the bank, or that a depositor may not be precluded from re- 
covery upon some appropriate principle of law if, in a proper case, — 
certain facts are affirmatively pleaded and shown by the bank. But, 
in the absence of any contract limitation and where payment by the 
bank of a forged check has been unquestionably established, there 
is ample authority that the bank must then affirmatively show that 
it had exercised due diligence in its transactions with the forger before 
it can put in issue the depositor’s alleged negligence. The substance 
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of that rule is stated or applied in '7 Am.Jur. § 516; National Dredg- 
ing Co. v. President, etc., of Farmers’ Bank, 6 Pennewill, Del., 580, 
69 A. 607, 16 L.R.A., N.S., 598, 180 Am.St.Rep. 158; Basch v. Bank 
of America Nat. Trust & Savings Ass’n., 22 Cal.2d 316, 189 P.2d 
1; Wussow v. Badger State Bank, 204 Wis. 467, 234 N.W. 720, 236 
N.W. 687. See Critten v. Chemical Nat. Bank, 171 N.Y. 219, 63 
N.E. 969, 57 L.R.A. 529; Leather Manufacturers’ Nat. Bank v. 
Morgan, 117 U.S. 96, 6 S.Ct 657, 29 L.Ed. 811. In the event that 
the bank is found, upon the evidence, to have been negligent in the 
performance of its duty, the bank becomes liable because of its primary 
contractual obligation and not because of its negligence. 


The courts in various jurisdictions, apparently in an effort to 
reach a just result, are not agreed on the reasoning or the legal prin- 
ciples in accordance with which a bank may save itself from the con- 
sequences of its payment, in violation of its agreement, of unauthorized 
checks. See Deer Island Fish & Oyster Co. v. First Nat. Bank, 166 
Miss. 162, 146 So. 116; Wussow v. Badger State Bank, supra. 

Whatever may be the grounds upon which the law is applied in 
the various cases that are cited, we think that in the absence of con- 
tract limitation and where it has been established that.the bank has 
paid a depositor’s check on which the signature was forged, the 
question of the bank’s freedom from negligence is a preliminary one 
to be determined before the bank has the right to put in issue the 
depositor’s alleged negligence. On this issue, as on the depositor’s 
alleged negligence in failing to examine returned bank statements and 
to report errors within a reasonable time, the burden of proof is 
on the bank and ordinarily such questions are for the jury to determine 
in the first instance. 

Keeping these principles in mind, we have examined the evidence 
in the instant case. From, that examination we cannot say that the 
only reasonable conclusion to be drawn from all of the evidence, if 
considered most favorably to the plaintiff, was that the bank had 
shown itself to be entirely free of negligence in all of the transactions 
with the forger; and that the plaintiff was negligent in the perform- 
ance of its duty and that such negligence was the sole proximate 
cause of the whole loss involved herein. There was undeniably pay- 
ment by the bank of these ninety-three checks, none of which was 
authorized by any officer of the plaintiff; and all of these were 
established by undisputed evidence as having signatures that had been 
forged by Anderson. Their payment was plainly in violation of the 
defendant’s primary obligation under its contract. Signature cards 
were readily available but were never used, so far as the evidence shows, 
to verify the signature on any forged check. 

The jury might reasonably have found that if the checks had 
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been compared with the signature cards, a reasonably careful teller 
would probably have detected the forgeries and would not have cashed 
the checks. One of the bank’s witnesses, in explaining how the 
examination of such signature was made, testified: “You would go 
to the bookkeeping department and would take a group of her checks 
that she has posted to the ledgers, and then you would more or less 
just run through casually and slowly and look at the signatures very 
carefully—.” Whether the tellers and clerks used reasonable dili- 
gence in forming their mental picture of the plaintiff’s signature as 
a standard, and whether due care was used in examining the signature 
on the checks in the above-quoted manner were questions that were 
open to different inferences. 

The volume of examination and work required of the tellers and 
clerks might have been found by the jury to sufficiently explain how 
it was possible for Anderson to deceive five persons in the bank on 
each of the ninety-three separate transactions. But that evidence 
would not require the jury to find that the system was adequate and 
that it was applied to each of these forged checks with due diligence, 
so as to excuse the bank. At least a jury might have inferred from 
this and other evidence that the bank did not exercise the care 
ordinarily required of a prudent bank in view of the relationship, the 
nature of its business, and all the existing circumstances. 

Moreover, if the bank was found to have been free of negligence 
in performing its duty, so as to entitle it to question the plaintiff’s 
conduct, there was evidence from which the jury would have to deter- 
mine, among other facts, whether the depositor had reasonably fulfilled 
its duty to the bank when it hired competent certified accountants to 
supervise and audit the company’s books, checks and accounts inde- 
pendently of Anderson and in the manner shown by the evidence; 
and whether plaintiff’s negligence, if any, was the sole proximate 
cause of the loss, especially in view of the evidence that the bank had 
furnished and made available to Anderson duplicate numbered checks, 
which duplication was a material factor in his plan and in his success- 
ful concealment of the frauds from the plaintiff and its accountants. 
From such evidence, the jury, while not required to so find, might 
yet have reasonably found that the bank, though unwittingly, had 
nevertheless assisted Anderson to conceal the frauds from plaintiff 
and its accountants; or that the bank by exercising due care could 
have detected the forgeries regardless of the depositor’s negligence, if 
any. ; 

On the other hand if the jury had found that Anderson, a skilled 
and clever accountant who had turned forger, had deceived both the 
bank and the depositor under circumstances that would free both 
parties of any culpable negligence, which was another reasonable 
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inference from the evidence, then the case would be determined on the 
bank’s liability under its primary contractual obligation. In our 
opinion, therefore, it was not error for the trial justice to deny the 
defendant’s motion for a directed verdict, and its exception numbered 
65 is overruled. 

The defendant argues all its other exceptions under three cate- 
gories: (1) To the trial court’s instructions to the jury and its refusal 
to charge as requested ; (2) to miscellaneous rulings in connection with 
the presentation of evidence; (3) to the denial of the defendant’s mo- 
tion for a new trial. 

Under the first category the defendant contends chiefly that the 
trial court erred in instructing the jury that “defendant bank, being 
in effect a trustee, must employ the highest degree of care.” We 
find no place in the charge where the defendant was definitely described 
as a trustee or as being in effect a trustee; nor any express instruc- 
tion that the defendant must employ “the highest degree of care.” 

In support of its contention the defendant brings closely together 
in its brief several expressions that are found in different parts of 
the charge concerning the bank’s duty. Among them are expressions 
that it was the bank’s duty “to use great care” or “to be very care- 
ful” or “to use not ordinary care but great care in handling the 
funds which are entrusted to it by its depositors.” The defendant 
places great stress upon the word “entrusted” in the last of these 
expressions, But in our opinion it requires unreasonable emphasis 
to transform the word entrusted, as used and as probably understood 
by the jury, to stand for a charge that the “defendant bank being 
in effect a trustee, must employ the highest degree of care.” 

This is especially true when the various expressions used through- 
out the charge are read and considered together with the other 
related specific charges and illustrations. In connection with these 
expressions the defendant ignores several specific charges and examples 
that were given by the trial justice to illustrate the defendant’s duty. 
He specifically charged that the bank was not an insurer; that the 
plaintiff had a duty to the bank to examine the returned bank state- 
ments; that it could not assume that the bank would be liable under 
all circumstances; that liability on one check would not necessarily 
make the bank liable on others; and that the defendant’s duty was to 
use the care which would reasonably have been required on the part 
of the bank. He gave no charge that there were degrees of care. 
The quoted expressions were used in connection with examples to 
illustrate their meaning. When read together with such illustrations 
they give a wholly different impression from that gathered by the 
grouping as found in the defendant’s brief. Considered as a whole 
these expressions would naturally be understood by a jury as a practi- 
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cal statement that due care varies with the circumstances; and that 
the bank’s duty, having in mind the nature of its business and its 
relationship with depositors, was to use that care which is ordinarily 
required of a prudent bank under circumstances that existed here. 

Moreover, there were some portions of the charge which were 
favorable to the defendant, especially in relation to the burden of 
proof. ‘This burden to establish that it was free from negligence in 
performing its duty before it was entitled to question the plaintiff’s 
alleged negligence was not specifically placed on the bank as required 
by law. On the contrary the plaintiff was required to carry the 
burden and to establish its case on all issues. In that respect the 
charge was prejudicial to the plaintiff but not prejudicial to the 
defendant. 

The defendant also excepted to a charge, in substance and effect, 
that the expert accountants hired by plaintiff to make monthly and 
yearly audits of its books, checks and accounts were independent 
contractors and not employees in the ordinary sense, and that there- 
fore their negligence, if any, was not imputable to plaintiff if the 
latter had used reasonable care in employing them and éf they were 
accountants of standing entitled to confidence as viewed by an ordi- 
narily prudent business person. 

According to the ordinary standards of determining an inde- 
pendent contractor, as distinguished from an employee or agent, the 
firm of accountants here was clearly an independent contractor. In 
our opinion the charge did not permit the defendant to delegate its 
real duty, as defendant contends. It left to the jury the deter- 
mination of whether plaintiff had used reasonable care in selecting 
these accountants and in performing its duty to the bank. A depsoitor 
is not required to make a personal examination of his books and 
records in order to satisfy his duty to the bank. Apparently in the 
absence of special circumstances such duty may be satisfied if the 
depositor in good faith uses reasonable care in selecting a competent 
and skilled person to make such examination. 7 Am.Jur. § 513 and 
cases cited. Whether a depositor has done so is ordinarily a question 
of fact. In our opinion this charge was not prejudicial in the cir- 
cumstances of this case. 

So far as the defendant’s special requests for instructions are 
concerned, including the fifteenth, they appear to have been granted 
in the language of the defendant or substantially covered in the 
general charge, which is sufficient to satisfy the rule. So far as they 
were denied, they appear to be incorrect statements of the law or, 
if correct, to be not complete enough or adequate in the circumstances 
of this case to avoid their misleading and confusing the jury. The 
exceptions of the defendant dealing with the instructions given to 
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the jury and with the denial of the defendant’s requests to charge are 
therefore overruled. 


The second category of exception relates to miscellaneous rulings 
concerning the presentation of evidence. These include rulings ex- 
cluding a series of questions that were asked of several witnesses. 
They called for the witnesses’ opinions on whether the bank in stated 
circumstances had used due care. In addition to being mere con- 
clusions and opinions of the witnesses, they were objectionable because 
they invaded the jury’s province and were properly excluded. Another 
group of questions also called for opinions from each handwriting 
expert but not as to the fact of forgery, which was nowhere denied 
in any of the instances involved. ‘They simply sought to present 
expert opinions as to whether the forgery, which was admittedly 
established by the check in evidence, was a good imitation of the 
genuine signature that would deceive a reasonably careful teller. In 
our opinion this also invaded the province of the jury whose duty 
it was to decide that question on the admitted evidence and there was 
nothing that required expert opinion or that would make the ex- 
clusion thereof prejudicial error. The other exceptions in this cate- 
gory have been examined and in our opinion are without merit. 

The third category argued by defendant is restricted to one 
exception, to the denial of its motion for a new trial. The defendant 
repeats substantially the same arguments that were presented under 
its motion for a directed verdict. 'There were no special findings 
requested, and. none was made by the jury. ‘The general verdict 
therefore implies findings favorable to the plaintiff on all material 
issues including that of defendant’s failure to use due care. From 
our examination we do not find that the trial justice misconceived or 
overlooked material evidence in reaching his independent conclusion 
that the verdict was supported by a preponderance of the evidence. 
It is true, as the defendant contends, that he injected into his decision 
from the bench a remark that might imply that he believed the bank 
to be a trustee of the depositors’ funds. This, of course, is not in 
accordance with the established law; nor is it stated in the terms that 
were charged to the jury. It is immaterial what the trial justice, at 
the time he was passing on a motion for a new trial, believed the law 
should be. At that time he is bound to follow the law as stated by 
him in his charge to the jury and to pass his independent judgment 
upon the evidence and weight thereof in accordance with that law. 

If that one misstatement in the trial justice’s decision, concerning 
the technical relationship between the bank and its depositor, is 
sufficient to deprive the decision of the weight ordinarily given to his 
approval of a verdict based on conflicting evidence, then we are 
required to examine the evidence for ourselves without the assistance 
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of seeing and hearing the witnesses. In such circumstances, however, 
the rule governing an appellate court is different from that which 
applies to the duty of the trial justice upon such a motion; and we 
must find that the evidence in the transcript strongly preponderates 
against the verdict before we should set it aside. Baker v. Kinnecom, 
68 R.I. 453, 29 A.2d 541. 

Accordingly we have made an independent examination of. the 
transcript of evidence and we cannot say that the credible evidence 
strongly preponderates against the jury’s verdict or that it requires 
us to conclude that substantial justice between the parties was not 
done by the verdict. Under these circumstances, exception 97 is over- 
ruled. 

All of the defendant’s exceptions are overruled, and the case is 
remitted to the superior court for entry of judgment on the verdict. 


Bank Not Required to Turn Over Money Held by It 
Where Not Made Party to Agreement Between 
Parties at Interest 


A bank holding money deposited with it for the purchase 
of property conveyed to it and against which property a 
judgment creditor has a lien is not bound by an agreement 
made between judgment creditor and prospective purchaser 
with reference to settlement of judgment and need not pay 
over money to judgment creditor. Mere assumption stated 
in letter confirming agreement by judgment creditor’s counsel 
that arrangement would be satisfactory to bank is not suffi- 
cient to bind it to agreement; it must be a party to it. This 
was decided in the case of Miller v. Havre De Grace Banking 
& Trust Co., Court of Appeals of Maryland, 48 Atl. Rep. 
(2d) 433. : | 

Appellee, the Havre de Grace Banking and Trust Company, a 
body corporate, filed.a bill of complaint in the Circuit Court for Har- 
ford County against Pauline Miller and the Citizens National Bank 
of Havre de Grace, a body corporate, appellants here, making sub- 
stantially the following allegations. 

On December 28, 1932 it obtained a judgment against one A, 
Hamlin Carver in the amount of $4'79.26 with costs, the judgment to 
bear interest until paid. At the time this judgment was obtained, the 
said A. Hamlin Carver owned two pieces of real estate in the city of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 405. 
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Havre de Grace. On April 8, 1940 Carver conveyed these proper- 
ties to the Citizens National Bank of Havre de Grace, one of the 
appellants here, without satisfying this judgment. On July 13, 1943, 
a writ of scire facias was issued at the order of the appellee to renew 
this judgment for a period of twelve additional years, and the pro- 
ceedings were duly completed. On April 19, 1945 a writ of fieri fa- 
cias was issued on the judgment and a levy was made on the real 
estate hereinbefore mentioned. Subsequently appellee’s counsel was 
approached by Pauline Miller and by representatives of the Citizens 
National Bank of Havre de Grace and various conferences were held 
for the purpose of settlement of appellee’s judgment. Finally an 
agreement was reached whereby the judgment was to be settled and 
satisfied by the Citizens National Bank of Havre de Grace paying to 
appellee the sum of $300 previously paid it by Pauline Miller in part 
payment for one of the lots, and by Pauline Miller paying appellee an 
additional sum of $300. 


On May 23, 1945, counsel representing Pauline Miller advised 
appellee’s counsel by letter that the settlement heretofore agreed upon 
could not be carried through because two small judgments totaling 
about $75 had been found against A. Hamlin Carver, and further 
because in the renewal of the judgment against A. Hamlin Carver 
appellee failed to make either of the appellants parties as terre tenants, 
and that therefore a motion would be filed to quash the aforesaid fieri 
facias proceedings. Upon receipt of the letter dated May 23, 1945 
appellee’s counsel communicated with Pauline Miller’s counsel by tele- 
phone and these two counsel reached an agreement whereby the ap- 
pellee was to accept $479.26 and costs in the amount of $19.25 and 
the judgment was to be satisfied. This agreement was evidenced by 
a letter written on May 24, 1945 by counsel for appellee to counsel 
for Pauline Miller, one of the appellants, and filed as Exhibit “C”. 
The letter was not addressed to the other appellant, the Citizens 
National Bank of Havre de Grace, but contained the following state- 
ment, “I naturally assume that you will arrange with the representa- 
tive of the Citizens National Bank to have the executed Deed at the 
above referred to meeting so that the matter can be concluded when 
we meet.” The bill alleges “that it will be noted by reference to 
complainant’s Exhibits ‘A’, ‘B’, and ‘C’ that no complaint whatsoever 
was made by the Citizens National Bank of Havre de Grace as to the 
settlement, they being willing to pay the money which they had on 
deposit to the credit of Pauline Miller to your complainant in con- 
sideration of the settlement of the judgment of your complainant 
versus A. Hamlin Carver heretofore mentioned, and in further con- 
sideration of the release of any claim which your complainant had 
on the real estate heretofore mentioned .. .” 
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An appointment was made by appellee’s counsel with Pauline 
Miller’s counsel to consummate the transaction at a certain time and 
place and Pauline Miller came to the appointed place at the appointed 
time and stated that she was ready and prepared to carry through 
her part of the settlement. Although the appellee has always been 
ready, willing, and able to carry out the agreement evidenced by its 
letter of May 24, 1945, the appellee is advised that the Citizens 
National Bank of Havre de Grace is unwilling to comply with the 
terms and conditions of the agreement. 


The bill prayed that the agreement made on May 22, 1945, as 
amended by the further agreement made on May 24, 1945, be speci- 
fically enforced and that the Citizens National Bank of Havre de 
Grace be required to pay to the appellee the funds it had on hand to 
the credit of Pauline Miller, and that Pauline Miller be required to 
pay unto appellee the difference between the amount paid by the 
Citizens National Bank of Havre de Grace and the amount of the 
judgment and costs, waiving any interest, namely, $214.89, as agreed 
to by counsel for Pauline Miller and accepted by Pauline Miller. The 
prayer also asked for further relief. 

Separate demurrers were filed by each of the appellants to this 
bill of complaint. On August 29, 1945 the Chancellor sustained 
the demurrers and made the statement, “Bill does not lie at this time. 
Should the Complaint show loss later, then will consider on the facts 
presented. Bill retained.” 


Subsequently, on January 2, 1946 the appellee filed in this case 
a petition in the nature of a supplemental bill in which was recited 
the filing of the original bill of complaint, the filing of the demurrers, 
and the order of the Chancellor on the demurrers. Further, that 
Pauline Miller, one of the appellants, filed a motion to quash the 
writ of fieri facias. Further, the Court (in law) on or about the 
6th day of December, 1945 granted the motion of the appellant Pauline 
Miller. Further, “That at the hearing on the motion of Pauline Mil- 
ler held on or about the 29th day of November, 1945, it was proven 
that Pauline Miller, one of the Defendants in the above entitled 
matter, had on deposit with Citizens, the other Defendant in the 
above entitled matter, the sum of $299.50, and it was further proven 
that the said sum had been deposited by the Defendant, Pauline Miller, 
with the Defendant, Citizens, for the purpose of purchasing the pro- 
perty described in Paragraph 2, Sub-Paragraph (a) of the bill of 
complaint in this matter.” It further alleged that the appellee had 
sustained a loss by the quashing of the writ of fieri facias and asked 
the Chancellor, in accordance with the ruling made on the 29th day 
of August, 1945, that it should be paid the sum of $299.50 heretofore 
referred to. 
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The petition prayed the passage of an order directing the appel- 
lants to pay the sum of $299.50 and that appellants comply with 
such orders as may be passed. Separate demurrers were filed by each 
of the appellants to this so-called petition. 


The following order was then passed by the Chancellor, “. . . 
said Demurrers having been heard and overruled on the 13th day of 
February, 1946, with leave granted to the Defendants to further 
answer within ten days from the 13th day of February, 1946, and no 
answers having been filed it is this 1st day of March, 1946, ordered 
by the Circuit Court for Harford County (in Equity) that the 
Defendants, the Citizens National Bank, a Body Corporate, be and 
it is hereby Ordered to pay to The Havre de Grace Banking and 
Trust Company, a Body Corporate, the sum of $299.50 and that the 
Defendant, Pauline Miller, be and she is hereby ordered to consent 
to the payment of the aforesaid sum, and further, that the Defendants 
pay the costs of this proceeding.” From that order the appellants 
appeal. 

The order from which the appeal was taken had no reference to 
either the original or supplemental bill. Although money was ordered 
to be paid in settlement of an uncollectable lien, there was no direction 
that the lien be released upon payment. 

The order should be reversed for many reasons. 

The original bill of complaint does not allege a binding agreement 
on the part of the appellant, the Citizens National Bank of Havre de 
Grace. According to the allegations of the bill the alleged agree- 
ment of May 22, 1945 was superseded by the alleged agreement of 
May 24, 1945. According to the allegations of the bill as shown by 
exhibit “C”, being the letter of May 24, 1945 from the solicitor for 
appellee to the solicitor for Pauline Miller, the appellant, the Citi- 
zens National Bank of Havre de Grace, was not a party to this agree- 
ment. Only an assumption was made by appellee’s counsel that the 
arrangements would be satisfactory to the Citizens National Bank of 
Havre de Grace. Any information to that effect came from the 
counsel for the other appellant, Pauline Miller. This letter does 
not show that the Citizens National Bank of Havre de Grace made 
any agreement through its counsel or other representative to turn 
over the money on deposit to the credit of Pauline Miller, to appellee. 
In order for the appellant, Citizens National Bank of Havre de Grace 
to be bound by the agreement it must, of course, have been a party 
and entered into the agreement. According to the allegations of the 
bill and the exhibits the appellant, Citizens National Bank of Havre 
de Grace did not enter into this alleged agreement of May 24, 1945 
and is therefore not bound thereby. The petition, in the form of a 
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supplemental bill, in no way alleges an enforceable agreement on the 
part of the Citizens National Bank of Havre de Grace. 


The original and the supplemental bills allege agreements on the 
part of Pauline Miller to pay a judgment on which a lien had been 
obtained on property being purchased by her. Before the transaction 
was completed the lien was stricken out against the property being 
purchased by Pauline Miller. This was not a judgment against her 
personally. Therefore there was no consideration to support the 
agreement of Pauline Miller. It is alleged that this agreement was 
made for the purpose of releasing the lien of the judgment held by 
appellee. As the appellee’s lien against this property was stricken 
out, it had no lien against the property and there was an utter failure 
of consideration for the promise of the appellant Pauline Miller, even 
if such a promise had been established. According to the allegations, 
this case was nothing more than an attempt to enforce an agreement 
to compromise an uncollectable lien. Ecker v. Bohn, 45 Md. 278; 
Smith v. Easton, 54 Md. 138, 147, 148, 39 Am.Rep. 355. Obviously, 
as the money had been deposited with the appellant, Citizens National 
Bank of Havre de Grace, by the appellant Pauline Miller, the Citizens 
Bank could not pay the money without the consent of Pauline Miller, 
and as there was no consideration to Pauline Miller her consent to 
the payment could not be compelled and therefore the Citizens Bank 


could not pay the money to the appellee, as ordered by the Chan- 
cellor. 


A court of equity may retain a bill of complaint for a time in 
order to give the parties an opportunity to have the legal question 
decided at law. Miller’s Equity Procedure, Section 258, Page 322. 
In this case, as above set forth, the Chancellor sustained the demurrers 
to the orginal bill but retained the bill. It is provided by General 
Equity Rule No. 19, “If upon hearing, any demurrer shall be allowed, 
the Court may, in its descretion, upon motion of the plaintiff, allow 
him to amend the bill upon such terms as it shall deem to be reason- 
able.” No motion was made by the complainant to amend the bill 
and no order obtained. Therefore the action of the Chancellor in 
sustaining the demurrers was a final order and put that bill out of 
Court. The Chancellor could not at the same time sustain the de- 
murrers to the whole bill and still retain it. 

In this case the only thing before this Court is the petition in 
the nature of a supplemental bill. After the original bill was retained, 
the supplemental bill recites that it was decided at law that the appellee 
had no legal right against the property in question under the judg- 
ment, and the supplemental bill was nothing more than an attempt, 
after losing the case at law, to collect in equity a lien on specific pro- 
perty after the lien at law had been stricken out as to that property. 
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It was therefore an attempt in equity to collect a lien on a judgment 
which had been stricken out at law. The lien, having been stricken 
out at law, there was no further remedy for appellee on that judgment 
against the property being sold. The Chancellor had no authority 
to make any order as to either appellant and the order must therefore 
be reversed. 

Order reversed and bill of complaint dismissed, with costs to the 


appellants. 


Note Given to Unlicensed Broker for Commission 
Held Valid as to Holder in Due Course 


Where state statute governing licensing of real estate 
brokers merely subjects unlicensed practitioner to a prescribed 
pecuniary penalty, a note given by maker to payee, an un- 
licensed real estate broker, in payment of a commission for 
sale of property, is held not to be rendered void and unen- 
forceable as to a holder in due course. This was decided in the 
case of Modern Industrial Bank v. Taub, Court of Errors and 
Appeals of New Jersey, 47 Atl. Rep. (2d) 348. 

Plaintiff bank, holder of a note brought this action against 
maker and indorsers of note given by maker to real estate 
broker who was not licensed as such under state statute. The 
note was given to pay a commission due payee for sale of real 
estate. The question at issue was whether the note was void 
and therefore unenforceable against either the maker or in- 
dorsers and even in the hands of a holder in due course. Defen- 
dants contended note was void ab initio (from its inception) 
in that it stemmed from a transaction prohibited by statute 
and contrary to public policy, and by the same token was a 
nonnegotiable instrument, and the plaintiff was not a holder 
in due course’entitled to protection accorded such by the Nego- 
tiable Instrument Act. 

It was held that the licensing statute governing real estate 
brokers merely subjected the unlicensed broker to a stated 
pecuniary penalty. It did not render void and unenforceable 
as to the plaintiff, a holder in due course, the note resulting 


NOTE—For similar decisions see B.L,J. Digest (Fifth Edition)§ 656. 
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from such a transaction. As to the defendant’s contention 
that both indorsements on the note were made after the . 
delivery of the note to the payee broker, and without a new, 
independent consideration, no contractual liability could arise 
therefrom; it was held that such contention was untenable in 
the instant case. The indorsement of a promissory note, even 
though anomalous or irregular, prima facie signifies a sup- 
porting consideration. The indorsements in question were 
given on the day of the date of the note the payee had asked 
for a mortgage security and, when it was not forthcoming, 
the indorsements were accepted in lieu thereof. The instru- 
ment was then delivered. The indorsements were made prior 
to delivery of note irrespective of fact that the payee broker 
was in actual possession of the note when it was indorsed. 
Physical possession of such a note is not, without more, de- 
terminative of the issue of delivery. Delivery is essentially a 
question of intention. 
In its opinion, the court said: 


The action is upon a promissory note made by defendant Taub to 
the order of Riker & Company, Inc., and indorsed by Taub and the 
defendant Ostroff. The answer interposed by Taub and Ostroff was 
struck out as either sham or frivolous; and there was summary judg- 
ment for plaintiff. The Supreme Court affirmed the judgment against 
Ostroff, but reversed as to Taub and directed the issuance of a venire 
de novo. While the appeal was taken in the names of both defendants, 
they attack only the judgment again Ostroff. Plaintiff’s cross appeal 
challenges the Supreme Court’s reversal of the judgment against Taub. 

The note in suit evidences the maker’s promise to pay the payee, 
a real estate broker not licensed as such under R.S. 45 :15-1 et seq., 
N.J.S.A., a commission for negotiating a sale of the Strand Hotel 
property in Atlantic City; and the primary question at issue is whether 
the note is void and therefore unenforceable against either the maker 
or the indorsers, even in the hands of a holder in due course. The 
contention is also made that both indorsements were affixed after the 
delivery of the instruments to the payee broker, and without a new, 
independent consideration, and no contractual liability could thereby 
arise. | 


If the note has the qualities of a negotiable instrument, there can 
be no doubt that plaintiff is a holder in due course, and there is no 
issue of fact in that regard. The contention contra is sham. There 
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is no competent testimony tending to overcome plaintiff’s specific 
proof in that behalf. 

Turning to the basic question, the insistence is that the note is 
void ab initio, in that it stems from “a transaction prohibited by 
statute and contrary to public policy,” and, by the same token, is a 
nonnegotiable instrument, and plaintiff is not a holder in due course 
entitled to the protection accorded such by the Negotiable Instruments 
Act, R.S. 7 :2-1 et seq., N.J.S.A. The cases of Kenney v. Paterson 
Milk & Cream Co., 110 N.J.L. 141, 164 A. 274, 88 A.L.R. 1416, and 
Fisher v. Brehm, 100 N.J.L. 841, 126 A. 444, 837 A.L.R. 695, are 
cited in support of these propositions. 

But the subject matter of Fisher v. Brehm was a check given in 
payment of a gambling debt; and it was held void, and therefore un- 
enforceable by a holder in due course, under the express provision of 
Section 3 of the Gaming Act of 1877, Comp. Stat.1910, p. 2624, now 
R.S. 2 :57-8, N.J.S.A., that all such contracts “shall be utterly void 
and of no effect.” ‘The real estate brokers licensing act, supra, is not 
so framed. It prohibits engagement in such brokerage business without 
the license therein provided; and its sanctions consist solely of pe- 
cuniary penalties recoverable by the commission therein created in the 
several district courts and courts of common pleas, with imprisonment 
for a period not exceeding thirty days as the alternative if there be 
default in payment of a judgment therefor. 

The question is one of legislative intention. The particular statute 
is to be construed in the light of the provisions of sections 55, 57 and 
59 of the Negotiable Instruments Act, R.S. 7 :2-55, 7 :2-57, 7 :2-59, 
N.J.S.A., that the “title” of a person who “negotiates an instrument is 
defective” within the intendment of the act “when he obtained the in- 
strument, or any signature thereto, by fraud, duress, or force and 
fear, or other unlawful means, or for an illegal consideration, or when 
he negotiates it in breach of faith, or under such circumstances as 
amount to a fraud,” but that a holder in due course holds the instru- 
ment “free from any defect of title of prior parties, and free from 
defenses available to prior parties among themselves, and may enforce 
payment of the instrument for the full amount thereof against all par- 
ties liable thereon ;” and that every holder is deemed prima facie to 
be a holder in due course, but when it is shown that the title of any 
person who ‘has negotiated the instrument was defective, the burden 
is on the holder to prove that he or some person under whom he claims 
acquired the title as a holder in due course, except as to a party who 
became bound on the instrument prior to the acquisition of such defec- 
tive title. This policy of protection of the holder in due course is 
outstanding and fundamental in a statute designed to make for sub- 
stantial uniformity in the laws governing commercial paper; and 
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we are of the view that a purpose to modify that policy as regards 
an instrument of this class given to an unlicensed real estate broker 
for services rendered in violation of the licensing statute should be 
expressed in clear and explicit terms. Negotiable bills and notes are 
contrived to circulate as substitutes for money, as a medium of ex- 
change, without the burden of inquiry; and the statutory rights of 
a holder in due course are of the very essence of this policy. The 
integrity of commercial paper should not be left to ieaptiontinn and 
the attendant uncertainty. 


A statute must be construed with reference to the entire system 
of which it forms a part. Statutes in pari materia are construed as 
one act, and the whole harmonized, if possible; and statutes upon 
cognate subjects may be considered in arriving at the legislative in- 
tention, though not strictly in pari materia. This principle is essen- 
tial to give unity to the laws, and to connect them in a symmetrical 
system. Implied repealers are not favored in the law. When there 
18 no express repeal, none is presumed to have been intended; and the 
effect of a new statute upon a long established statutory policy is 
always in view. If the expression is susceptible of two meanings, that 
will be adopted which comports with the general public policy of the 
State, as manifested by its legislation, rather than that which runs 
counter to such policy. It is to be presumed that the lawmaking body 
did not intend to diregard or modify a long settled statutory policy, 
unless the purpose so to do is declared in certain and unequivocal 
terms. Lewis’ Sutherland Statutory Construction, 2d Ed., sections 
267, 448, 447, 448, 487, 516, 581. 


We come now to the application of these principles. 


Under the cited sections of the Negotiable Instrument Act, the 
inquiry is whether the particular instrument is utterly void ab initio 
or the consideration is illegal or contrary to public policy or the 
note is the fruit of an illegal transaction. If void, it is nonnegotiable, 
and the Negotiable Instruments Act has no application; if the in- 
strument is grounded in an illegal transaction, or the consideration 
is illegal or against public policy, the title of the holder in due course 
is unimpeachable, and he is not subject to the defenses open to prior 
parties inter se. It is the general rule that mere illegality or con- 
travention of public policy does not void a negotiable instrument un- 
less the statute so ordains in unambiguous language. If the statute 
does not, in terms, declare the instrument void, or render it unen- 
forcible in the hands of a holder in due course, the rule of the Nego- 
tiable Instruments Act applies in all its vigor. Statutes will not 
be read as rendering such instruments void and unenforcible by a 
holder in due course unless that intention indubitably appears. Such 
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1s the general course of authority; and if, the Negotiable Instruments 
Act is to serve its purpose, the harmonious current of interpretation 
and application elsewhere cannot be disregarded here. These are 
the typical cases in other jurisdictions: First National Bank v. Combs, 
237 Ky. 8384, 36 S.W.2d 644; Finseth v. Scherer, 188 Minn. 355, 
165 N.W. 124; Ward v. Sugg, 113 N.C. 489, 18 S.E. 717, 24 L.R.A. 
280; Lynchburg National Bank v. Scott 91 Va. 652, 22 S.E. 487, 29 
L.R.A. 827, 50 Am.St.Rep. 860; Citizens’ State Bank v. Nore, 67 Neb. 
69, 93 N.W. 160, 60 L.R.A. 737, 2 Ann.Cas. 604; Sakon v. Santini, 
257 Mich. 91, 241 N.W. 160; Gray v. Boyle, 55 Wash. 578, 104 
P. 828, 138, Am.St.Rep. 1042; Farmers’ National Bank v. Sutton 
Mfg. Co., 6 Cir., 52 F. 191, 17 L.R.A. 595; State Bank v. Lawrence, 
177 Ind. 515, 96 N.E. 947, 42 L.R.A.,N.S., 326; Cowing v. Altman, 
71 N.Y. 435, 27 Am.Rep. 70; Hughes Bros. Mfg. Co. v. Cicero Trust 
& Savings Bank, 5 Cir., 24 F.2d 199; Farmers’ State Bank of Texhoma 
v. Clayton National Bank, 31 N.M. 344, 245 P. 543, 46 A.L.R. 952; 
Allen v. Granada Bank, 155 Miss. 91, 124 So. 69. See, also, 5 U.L.A., 
section 57, note 32. 


Here, the particular licensing statute, unlike the Gaming Act, 
merely subjects the unlicensed practitioner,to a prescribed pecuniary 
penalty. It does not render void and unenforceable as to a holder 
in due course negotiable commercial paper growing out of such en- 
gagements; and the marked difference in treatment is significant of 
the legislative intention. For the distinction between a “void” and an 
“illegal” contract, see John J. Carlin, Inc., v. O’Connor, 126 N.J.L. 
243, 17 A.2d 584. 


The case of Kenney v. Paterson Milk & Cream Co., supra, is not 
in point. That was a suit between the immediate parties to an illegal 
contract for the services of an unlicensed broker. And the case of 
Gionti v. Crown Motor Freight Co., 128 N.J.L. 407, 26 A.2d 282, 
is in the same category. 


And there is no substance whatever to the point that the indorse- 
ments were made after the delivery of the note. The indorsement of 
a promissory note, even though anomalous or irregular, prima facie 
signifies a supporting consideration; and the burden rests upon the 
defendant to plead and prove the want of consideration. This defense 
was not pleaded here; and, moreover, the affidavits submitted on the 
motion for summary judgment reveal that it is sham. The indorse- 
ments were given on the day of the date of the note. The payee 
had asked for a mortgage security and, when it was not forthcoming, 
the indorsements were accepted in lieu thereof. The instrument was 
then delivered. The requisite intention to render it effectual did not 
come into being until the indorsements had been affixed. The argument 
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contra rests upon the premise, asserted as a fact in defendants’ affi- 
davits, that the payee was in actual possession of the note when they 
indorsed it. But physical possession of such an instrument is not, 
without more, determinative of the issue of delivery. Delivery is essen- 
tially a question of intention. The intention to deliver, and thus to 
assume the obligation of the contract expressed in the writing, is of 
the essence of delivery in legal intentment. Section 16 of the Nego- 
tiable Instruments Acts, R.S. 7 :2-16, N.J.S.A., so provides; and in 
this respect the act is merely declaratory of the law merchant. The 
transfer of possession may be either actual or constructive (R.S. 
7 :1-2, N.J.S.A.) ; the intention (vel non) to transfer the property in 
the instrument determines the quality and the legal consequences of 
the act. The character of the possession depends upon the will of the 
parties ; the intention is the life and spirit and the measure of the thing 
transferred. The delivery may be conditional; and it becomes absolute 
and gives rise to an enforceable obligation only when the condition 
precedent is fulfilled, although a valid delivery by all prior parties is 
conclusively presumed in favor of a holder in due course. 

We therefore have no occasion to consider the question of whether 
this defense, if factually well-grounded, would be available against a 
holder in due course. See, as to this, sections 17, 68, 64, 66 of the 
Negotiable Instruments Act, R.S. 7 :2-17, '7 :2-63, '7 :2-64, 7 :2-66. 
N.J.S.A.; Morris County Brick Co. v. Austin, 79 N.J.L. 278, 75 A. 
550; Wilson v. Hendee, 74 N.J.L. 640, 66 A. 413; and the annotations 
in Brannan’s Negotiable Instruments Laws, sections 17, 63, 64, 66; 5 
U.L.A., sections 17, 63, 64, 66; 10 C.J.S., Bills and Notes, § 39, p. 469, 
and 8 Am.Jur. 61, 257. 

The judgment against Ostroff is affirmed, and the judgment of the 
Supreme Court reversing the judgment against Taub is reversed and 
the judgment of the Common Pleas is affirmed. 





In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Writing on Bank Deposit Signature Card Held to 
Establish Valid Trust Entitling Beneficiary 
to Fund 


Cohen v. Newton Savings Bank, Supreme Judicial Court of Massa- 
chusetts, 67 N. E. Rep. (2d) 748 


Trusts of personal property as distinguished from trusts of real 
estate may be created by parol and in such cases delivery of the trust 
res is not essential to the validity of the trust, and the fact that the 
donor under the terms of the trust retains possession and control 
of the trust res and the right to use either principal or income for 
his own purposes does not affect its validity. A trust of real estate 
may be created by writing of the grantor or declared in writing by 
the grantee, and it is not necessary that the trust be created by deed, 
and that letters or other papers however informal, may be sufficient 
to constitute such a declaration, and it need not be under seal, nor 
that the written declaration should be delivered to or addressed to 
any one and there is no good reason for making requirements in cases 
of declarations in writing of trusts of personal property that need 
not be met in cases of declarations in writing of trust of real estate. 

Where testator opens a bank account as follows: ‘‘Lewis O. 
Locke in trust for Miss Armenta Ernst,’’ and testator also signs the 
usual card of agreement to the by-laws and rules of the bank, and 
testator makes the following written notation on the back of the 
card: ‘‘This account I hold in trust, to control and dispose of as I 
see fit during my lifetime, but on my death to pay to the beneficiary 
the full amount then standing to the credit of this account. Lewis 
O. Locke,’’ and after opening the account the testator makes many 
deposits to its credit and many withdrawals, it is held that, upon 
the death of the testator, the beneficiary named is entitled to the 
deposit book and fund. The written declaration of trust, as stated 
on the back of the card, is sufficient to establish a valid trust for 
the benefit of the beneficiary. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 463. 
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eainatinas an Edward E. Cohen, executor, against Newton Savings 
Bank and Armenta Ernst to determine the ownership of a savings bank 
deposit. From the decree, Armenta Ernst appeals. 

Reversed. 

Before FIELD, C. J., and LUMMUS, DOLAN, RONAN and WIL- 
KINS, JJ. : 11g 

E. E. Cohen, of Boston, for plaintiff. 

F. G. Lichtenstein, 8. S. Epstein and G. A. Goldstein, all of Boston, 
for respondent. 


DOLAN, J.—This is a petition to determine the ownership of a 
savings bank deposit in the Newton Savings Bank standing in the 
name of Lewis O. Locke in trust for Miss Armenta Ernst. The pe- 
titioner is the executor of the will of the depositor. The case comes 
before us on the appeal of Miss Ernst from the decree entered by the 
judge that the —— is the property of the estate of the petitioner’s 
testator. 

The evidence is reported and the judge made a report of the material 
facts found by him. Material facts thus found or disclosed by the 
evidence may be summed up as follows: On July 11, 1934, the testator 
deposited $125 in the Newton Savings Bank, hereinafter referred to 
as the bank. The account was opened in the name of the testator in 
trust for Miss Ernst as set forth above. When the testator opened the 
account he signed the usual card of agreement to the by-laws and rules 
of the bank. The address of Miss Ernst was set out thereon as ‘‘24 Paul 
St. Newton Centre,’’ and beneath the address appears the word 
‘‘Stenographer.’’ The testator’s address appears thereon as ‘‘12 Roose- 
velt Rd., N. ©.’’ On the back of the ecard the following appears: ‘‘This 
account I hold in trust, to control and dispose of as I see fit during my 
lifetime, but on my death to pay to the beneficiary the full amount then 
standing to the credit of this account. Lewis 0. Locke.’’ After opening 
the account the testator made many deposits to its credit and many 
withdrawals. There was evidence tending to show that the testator 
who was seventy-three years of age at the time of his death in 1943, 
and Miss Ernst had been friends since 1921; that they went to the 
theatre and to dining places together; that the testator told Miss Ernst 
that he had put some money away for her in a bank in his name as 
trustee, and that at any time that she wanted it it was hers; and that 
on another occasion when she was planning a trip to California he 
suggested that she use the money for her trip. The judge found, how- 
ever, that no delivery of the book of deposit was ever made to Miss 
Ernst, that she never had knowledge of the existence of the account 
until after the death of the testator, that the testator intended to re- 
tain and did retain full dominion over the account until! this death, and 
that he never gave notice to Miss Ernst nor to anyone representing her 
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that the account was her property; and further found ‘‘as a fact that 
the testator did not intend to create a present interest in the account 
to the respondent Ernst.’’ With respect to all of these findings except 
the last one, we cannot say that the judge was plainly wrong, since he 
saw and heard the witnesses and had a superior opportunity to judge 
of the weight to be given to their testimony. See Trade Mutual Liabilty 
Ins. Co. v. Peters, 291 Mass. 79, 83, 84, 195 N.E. 900, and cases cited. 
But we aré of opinion that those findings as well as the evidence did 
not justify the judge in his conclusions that the testator had no intention 
of creating a trust of the deposit in question and that it is assets of his 
estate. 

While it is well established that trusts of personal property as 
distinguished from trusts of real estate may be created by parol, even 
in such cases delivery of the trust res is not essential to the validity of 
the trust. O’Hara v. O’Hara, 291 Mass. 75, 78, 195 N. E. 909, and 
cases cited. In so far as the case of Mulloy v. Charlestown Five Cents 
Savings Bank, 285 Mass. 101, 188 N.E. 608, may be construed, in view 
of its facts, to be authority for the requirement of delivery of the trust 
res to effect a valid trust of personalty created by parol or by formal 
written declaration of trust, we do not follow it. See Buteau v. 
Lavalle, 284 Mass. 276, 187 N.E. 628; Scott, Trusts, § 58.1, note 5. And 
the fact that the donor under the terms of the trust retains possession 
and control of the trust res and the right to use either principal or 
income for his own purposes does not affect its validity. Buteau v. 
Lavalle, 284 Mass. 276, 187 N.E. 628; Scott, Trusts, § 58.1, note 55. And 
Mass. 75, 78, 195 N.E. 909; Am.Law Inst.Restatement: Trusts, § 58. 
As was said in O’Hara v. O’Hara, 291 Mass. 75, 78, 195 N.E. 909, 911, 
‘‘Neither is there any rule applicable to all trusts requiring notice to, 
and acceptance by, the cestui. . . . But where the trust is an informal 
voluntary trust of the sort under discussion, the law of this Common- 
wealth requires notice to the cestui or to some person in his behalf, and 
at least implied acceptance by the cestui, in order to perfect the creation 
of the trust.’? See Aronian v. Asadoorian, 315 Mass. 274, 276-278, 52 
N.E.2d 397, and cases cited. 

’ The sort of informal trust considered in the O’Hara case and in 
many of the cases there cited was one of a deposit in a bank in the 
name of the depositor in trust for another without more, and much 
that we have said above has been for the purpose of preventing confusion 
in eases of that character upon which, and upon the law governing gifts, 
inter vivos, the judge seems to have relied. In the present case, how- 
ever, the declaration of trust is in writing and was signed by the 
testator. Its terms are expressly set out. They are clear and unam- 
biguous. The written declaration of trust in the present case would 
have been sufficient to establish a trust of real estate. See G.L. (Ter.Ed.) 
ec. 208, § 1. It is settled that a trust of real estate may be created by the 
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writing of the grantor or declared in writing by the grantee; that it 
is not necessary that the trust should be created by deed, Safford v. 
Rantoul, 12 Pick. 233; that letters or other papers, however informal, 
may be sufficient to constitute such a declaration, Barrell v. Joy, 16 
Mass. 221, Montague v. Hayes, 10 Gray, 609, Urann v. Coates, 109 
Mass. 581, Faxon v. Folver, 110 Mass. 392; and that it is not necessary 
that the instrument should be under seal, Scituate v. Hanover, 16 
Pick. 222, or that the written declaration should have been delivered 
to or addressed to any one, Urann v. Coates, 109 Mass. 581. We see 
no good reason for making requirements in cases of declarations in 
writing of trusts of personal property that need not be met in cases of 
declarations in writing of trusts of real estate.. See Aronian v. Asa- 
doorian, 315 Mass. 274, 276-278, 52 N.E.2d 397, and cases cited. Hiogarth- 
Swann v. Steele, 294 Mass. 396, 2 N.E.2d 446, is distinguishable in the 
terms of the writing there relied upon, which was testamentary in 
character. 

We conclude that the written declaration of trust in the present case 
is sufficient to establish a valid trust for the benefit of the beneficiary 
named, the respondent, Ernst, and that she is entitled under its terms 
to the possession of the book of deposit in question and to the deposit 
represented thereby. The decree entered in the Probate Court is 
reversed, and instead a final decree is to be entered in accordance with 
what we have said. Costs and expenses of this appeal may be allowed 
to the respondent Ernst or her counsel to be paid out of the estate of 
the testator, in the discretion of the Probate Court. 

So ordered. 


Holder May Sue on Renewal Note 


Imperial-Yuma Production Credit Ass’n v. Shields, District Court of 
Appeal, California, 169 Pac. Rep. (2d) 671 


A holder of a note has the right to bring suit on it notwithstand- 
ing the fact that note was a renewal note with the following written 
on it: ‘This note is executed, delivered and accepted not in payment 
of, but for the purpose of renewing the following described note: 
‘Note for $7,118.00 dated August 9, 1938.’’’ The holder is not 
compelled to bring suit on the original note. 


Action by Imperial-Yuma Production Credit Association, a cor- 
poration, formerly E] Centro Production Credit Association, a corpora- 
tion, against E. S. Shields and wife on a note, wherein the defendants 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 936. 
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filed a cross complaint. The jury returned a verdict for defendants and 
cross-complainants. Plaintiff’s motion for a new trial was granted, and 
defendants appeal. Order granting a new trial affirmed. 

Leslie L. Burr, of Imperial, for appellants. 

George R. Kirk, of El Centro, for respondent. 


GRIFFIN, J.—On February 28, 1944, plaintiff instituted this action 
alleging that a promissory note in the sum of $6,281.12, payable August 
8, 1940, was made and executed by defendants as a renewal note for an ex- 
isting indebtedness ; that the sum of $2,858.64 had been paid thereon, and 
that there was a past due balance of $3,422.48 and interest from June 
26, 1943; that defendant executed a crop and chattel mortgage as 
security therefor and that all the crops secured thereby were disposed 
of and no security for the payment of the note was available. Judgment 
was sought for the balance due. 

Defendants answered, admitted the execution of the note, but denied 
that there was any balance due and owing. In a cross-complaint they 
alleged that the note was given as part of a ‘‘farming finance arrange- 
ment’’ based upon an ‘‘estimated advance budget system’’; that it was 
the practice of plaintiff, under its arrangement, to take possession 
of crops grown by defendants, store and market them at plaintiff’s 
pleasure and credit defendants on their note; that on one occasion plain- 
tiff took 1,010 sacks of wheat, of an estimated value of $2,220, and sold 
them, but only credited defendants wwith $299.78 ; that defendants plant- 
ed a crop of barley for pasture and that plaintiff failed to pasture the crop 
at the proper time but later pastured 120 acres and only credited de- 
fendants with $298.88 as income therefrom; that by the neglect of the 
plaintiff, defendants lost approximately $3,500 and were therefore 
entitled to an additional credit of $3,201.14; and that certain stock in 
plaintiff company, owned by defendants, was sold for $650 without 
crediting defendants’ account therewith. Defendants and cross-com- 
plainants prayed that plaintiff take nothing and that they recover 
$3,470.24. 

Plaintiff denied generally the allegations of the cross-complaint. 
After trial, the jury returned a verdict as follows: ‘‘We .. . find for 
the defendants and cross-complainants . . . in the sum of $2,033.78 over 
and above $3,422.48 claimed by plaintiff... .’’ 

Judgment was entered accordingly. Plaintiff moved for a new 
trial on all the statutory grounds (including insufficiency of the evi- 
dence) which motion was granted. 

Two points are involved on this appeal. Defendants argue first that 
plaintiff had no right to sue on the note in question since it had written 
on it: ‘‘This note is executed, delivered and accepted, not in payment 
of, but for the purpose of renewing the following described note: Note 
for $7,118.00 dated August 9, 1938.’’ The renewal note sued upon was 
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offered in evidence. Defendants’ counsel objected ‘‘because it is not 
the instrument the suit was brought on.’’ As we construe the con- 
tention, it is now argued that since the note sued upon is a renewal 
note, it only extended the time of payment and therefore plaintiff was 
obliged to sue upon the original note which was the ‘‘real obligation”’ i.e. 
‘“the debt.’’ Counsel for defendants frankly admits that he has ‘‘search- 
ed diligently for some authority directly in point’’ supporting his argu- 
ment but that ‘‘the search has been without avail.’’ 

Bridge v. Connecticut Mutual Life Ins. Co., 167 Cal. 774, 141 P. 375; 
McArthur v. Wellman, 20 Cal. App. 2d 379, 66 P. 2d 1226; and Selig 
Cahn Inc., v. California Wrecking Co., 9 Cal. 2d 617, 71 P. 2d 1113, 
are cited as supporting the general proposition that a note given in con- 
sideration of an antecedent indebtedness does not per se discharge the 
debt but suspends the creditor’s right to recover until the maturity of 
the note. Plaintiff does not quarrel with these citations but points out 
that the MacArthur case, supra, supports plaintiff’s contention. That was 
an action predicated upon and directly involving a renewal note. See, 
also, First National Bank of Santa Ana v. Kinslow, 2 Cal. App. 2d 456, 
38 P. 2d 163. We see no merit to defendants’ argument. The court 
committed no prejudicial error in overruling defendants’ objection 
to the admission of the renewal note in evidence. 

The argument that the trial court erred in granting a new trial is 
likewise untenable. It was argued, on the motion for a new trial, that 
the jury, by its verdict, intended to give defendants, on their cross- 
complaint, $2,033.78 over and above $3,422.48 or a total of $5,456.26. 
They now ask that this court instruct the trial court to enter judgment 
for that amount and that since the evidence in support of the cross- 
complaint is ‘‘in effect uncontradicted and unopposed,’’ the trial court 
had no discretion and was therefore obligated to deny the motion for 
new trial on the grounds of insufficiency of the evidence. 

The law in this respect has been stated and restated on many occa- 
sions. In an early case, Green v. Soule, 145 Cal. 96, at page 102, 78 P. 
337, at page 340, it is said: 

‘“We frequently have cause to believe that the judges of the superior 
court are too reluctant to exercise their power of granting a new trial 
for insufficiency of the evidence, and too much inclined to acquiesce in 
a verdict of the jury which does not meet with their own approval. There 
is a clear and obvious distinction between the duty of a trial court and 
the duty of an appellate court with respect to the decision of such 
questions, and it is well established by the decisions of this court. The 
trial court cannot rest upon a conflict in the evidence, but must weigh 
and consider the evidence for both parties, and determine for itself the 
just conclusion to be drawn from it. ‘Where the decision is against the 
weight of the evidence, it is the duty of that court to grant a new trial.’ 
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... If the judge is not satisfied with the verdict, and is convinced that 
it is clearly against the weight of the evidence, it is his duty to set it 
aside, even though there may have been some conflict in the testimony. 
He has had the same opportunity as the jury to observe the manner of 
the witnesses, and to decide upon their credibility, and it is his duty 
to see that the verdict is not clearly against the weight of the evidence. 
He must exercise a wholesome and discreet supervision over the jury 
in this respect.’’ See, also, Brush v. Pacific Electric R. Co., 58 Cal. 
App. 501, 507, 208 P. 997; Whitfield v: DeBrincat, 35 Cal. App. 2d 476, 
96 P. 2d 156. 

The granting of a new trial on the ground of insufficiency of the 
evidence will not be disturbed except on a manifest and unmistakable 
abuse of discretion by the trial court. Pettigrew v. O’Donnell, 32 
Cal.App.2d 502, 90 P.2d 93. x74 

The evidence given by defendants as to the returns from wheat crops 
and the claimed pasture damage was based upon their oral testimony. 
Plaintiff offered in evidence certain documents which clearly indicate 
that defendant’s oral testimony was not supported and that no definite 
arrangements for pasturing had been made. The evidence shows that 
defendants were given credit for $610 for the sale of their stock and 
that defendants authorized its sale. 

The trial judge heard the evidence and had ample opportunity to 
judge as to the demeanor, manner and credibility of the witnesses, and 
if he was dissatisfied with the verdict and was of the opinion that it 
was clearly against the weight of the evidence, he was authorized to 
set it aside and grant a new trial. Hunt v. Pacific Electric R. Co., 51, 
Cal.App.2d 11, 124 P.2d 89. As the order granting a new trial on that 
ground must be sustained, it becomes unnecessary to consider the merits 
of the other grounds which plaintiff contends support the order. 

Order granting a new trial affirmed. 


Delay of Twenty Days in Presentment of Check for 
Payment Held Unreasonable Delay Precluding 
Recovery 


Eastman v. Pelletier, Supreme Court of Vermont, 47 Atl. Rep. (2d) 298 


A check is a bill of exchange drawn on a bank payable on demand. 
The indorser’s engagement to pay is conditional upon reasonable 
presentation being made, and this condition must be fulfilled or 
dispensed with before a cause of action accrues against him. Present- 
ation of a negotiable instrument payable on demand must be made 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1316. 
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within a reasonable time after its issue, and delay in making present- 
ation is excused only when it is caused by circumstances beyond the 
control of the holder, and not imputable to his default, misconduct 
or negligence. When the holder seeks to charge an indorser he 
has the burden of showing that presentment was reasonably made, 
and, if there has been a delay, that there are facts or circumstances 
sufficient to excuse it. 

Where holder of a check delayed a period of 20 days from the 
date of its receipt in making a deposit of check in bank one mile 
from holder’s residence, it was held that such delay was unreasonable 
as a matter of law and inexcusable under the circumstances. Holder 
could not recover from indorser of check. 


Action by Dale Eastman against Leo Pelletier to recover the amount 
of a dishonored check indorsed by defendant. Judgment for plaintiff, 
and defendant brings exceptions. 

Judgment reversed and judgment for defendant. 

Lee E. Emerson, of Barton, for plaintiff. 

Arthur L. Graves, of St. Johnsbury, for defendant. 


MOULTON, Chief Justice. 

In June, 1948, the plaintiff sold four cows to the defendant and the 
Jatter gave a lien note for $385 signed by himself and his wife. The 
note was duly recorded. Thereafter, and without the knowledge of 


the plaintiff, the defendant sold certain of the cows to Carlton Achilles, 
and received in payment a check for $250 signed by Achilles and 
payable to the plaintiff and the defendant jointly. The defendant 
went to see the plaintiff on July 10, indorsed and delivered the check 
to him and paid the balance on the lien note in cash. The plaintiff 
accepted the check and cash in full payment of the lien note, and 
endorsed a receipt thereon. The defendant then informed him of the 
sale to Achilles. The plaintiff held the check until July 30, before 
depositing it in the bank, although he lived at a distance of approxi- 
mately one mile from that institution. On August 5th he received 
notice from the bank that the check had been dishonored by a stop 
payment order from Achilles dated July 13. Sometime between August 
5 and August 16 the defendant in a telephone conversation, told 
the plaintiff’s attorney that he would ‘‘see the plaintiff about fixing 
the matter up.’’ In addition to the above facts the trial court found 
that the plaintiff was a holder for value and the defendant an indorser 
under the law; that the plaintiff did not present the check for payment 
in due course, but in view of all the evidence, it was unable to find that 
the delay of twenty days in presentation was unreasonable; and that 
if the plaintiff had used the utmost diligence in depositing the check 
the date of the stop order would have been prior to the time in which the 
cheek could have been cleared in the ordinary course of business. It 
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was also found that the plaintiff made no attempt to return the check 
to the defendant as a matter of rescission; that, by the statement of the 
defendant to the plaintiff’s attorney, the plaintiff had reasonable 
ground for assuming that the defendant admitted liability on the 
check; and that the latter, by his statement, waived his rights as 
indorser. 

On the foregoing facts the court gave judgment for the plaintiff 
to recover the amount of the check, plus the protest fees. The defendant 
has brought the cause to this court on exceptions. 


The declaration is in the common counts, with a specification, claim- 
ing to recover by reason of the indorsement of the defendant and his 
promise to pay the face of the check to the plaintiff. 

The defendant excepted to the finding that the plaintiff did not 
present the check in due course, but, in view of all the evidence, the 
court was unable to find that twenty days was an unreasonable delay ; 
and also excepted to the failure to comply with his request to find 
that there was no evidence of facts excusing the delay in presenting 
the check for payment. It is evident that the finding above mentioned 
is self-contradictory because the ground for the defendant’s claim 
that due presentation had not been made was that there had been 
an unreasonable delay. 

A check is a bill of exchange drawn on a bank payable on demand. 
P.L. 7352. The indorser’s engagement to pay is conditional upon 
seasonable presentation being made, and this condition must be ful- 
filled or dispensed with before a cause of action accrues against him. 
Grapes v. Willoughby, 93 Vt. 458, 460, 108 A. 421; P.L. 7203, 7207. 
Presentation of a negotiable instrument payable on demand must be 
made within a reasonable time after its issue. (P.L. 7208, Start v. 
Tupper, 81 Vt. 19, 21, 69 A. 151, 15 L.R.A., N.S., 213, 180 Am.St.Rep. 
1015) and delay in making presentation is excused only when it is 
caused by circumstances beyond the control of the holder, and not 
imputable to his default, misconduct or negligence. P.L. 7219. When 
the holder seeks to charge an indorser he has the burden of showing 
that presentment was seasonably made, and if there has been a delay, 
that there are facts or circumstances sufficient to excuse it. Merritt 
v. Jackson, 181 Mass. 69, 71, 62 N.E. 987; Commercial Nat. Bank v. 
Zimmerman, 185 N. Y. 210, 219, 77 N.E. 1020. 

Generally speaking the question whether seasonable presentation 
has been made is one of fact, to be determined upon the facts and cir- 
cumstances of the particular case. Bredow v. Woll, 108 Conn. 489, 
143 A. 849, 62 A.L.R. 293; First National Bank v. Osborne, 104 N.J.L. 
112, 139 A. 25, 27; and see Foundry Mfg. Co. v. Farr, 96 Vt. 382, 387, 
119 A. 885. But where the facts upon which the finding is based are 
found, and do not give rise to conflicting inferences, the question be- 
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comes one of law. Smith v. Landrie, 98 Vt. 429, 431, 129 A. 302; 
Manley Bros., Inc. v. Somers, 100 Vt. 292, 297, 1387 A. 336; Commercial 
Nat. Bank v. Zimmerman, 185 N. Y. 210, 218, 77 N. E. 1020. 

The only fact here reported that bears upon the issue of due present- 
ation, other than the lapse of 20 days between the receipt of the check 
by the plaintiff and its deposit, is that the plaintiff’s residence was ap- 
proximately a mile distant from the bank. The transcript of evidence 
shows nothing more than this and no other reason or excuse for the 
delay appears. This circumstance cannot be said to have been an 
insuperable barrier to prompt presentation, and a cause of delay beyond 
the control of the plaintiff, and not imputable to his default or neg- 
ligence, under the provisions of P.L. 7219. The fact that if presentation 
had been made with all diligence the stop order would have made it un- 
availing, did not absolve the plantiff. Start v. Tupper, 81 Vt. 19, 21, 
69 A. 151,15 L.R.A.,N.S., 213, 1830 Am.St.Rep. 1015. We hold, there- 
fore, that upon the record here presented, the delay was unreasonable 
as a matter of law and no sufficient excuse for it has been shown. 

Presentment may be dispensed with by waiver express or implied, 
P.L. 7220. As we have seen the court found that, by his statement to 
the plaintiff’s attorney that ‘‘he would see the plaintiff about fixing the 
matter up,’’ the defendant gave the plaintiff reasonable cause to believe 
that he admitted liability, and waived his rights as indorser. This 
finding was made the subject of an exception on the ground that there 
was no evidence that the defendant waived or intended to waive any 
of his defenses or rights. 

A waiver is the intentional relinquishment of a known right, and 
since it involves both knowledge and intent, and its essence is a voluntary 
choice the party must have acted with a knowledge of all the material 
facts affecting his rights. Burlington Grocery Co. v. McGreggs, 97 
Vt. 63, 73, 122 A. 479; Barber v. Vinton, 82 Vt. 327, 334, 73 A. 881; 
Webster v. State Mut. Fire Ins. Co., 81 Vt. 75, 80, 69 A. 319; Christenson 
v. Carleton, 69 Vt. 91, 94, 37 A. 226; Blodgett v. Durgin, 32 Vt. 361, 
867. The question of intent is usually, though not always, one of fact, 
and may be the subject of inference drawn from the party’s acts or 
words. Mayo, Adm’x, v. Claflin, 93 Vt. 76, 79, 106 A. 653. In the 
_ ease of a negotiable instrument a waiver of demand and notice, or either 
of them, may be implied from any conduct of the indorser, verbal or 
otherwise, reasonably manifesting an intention to dispense with the 
right to these formalities, although being in derogation of an indorser’s 
statutory right it is not favored and will not be inferred from doubtful 
acts or language, but must be evidenced by some act or conduct of an 
unequivocal character. Foundry Manufacturing Co. v. Farr, 96 Vt. 
382, 387, 119 A. 885; Dunbar v. Farnum, 109 Vt. 313, 323, 196 A. 237, 
114 A.L.R. 996. It is said in Glidden v. Chamberlin, 167 Mass. 486, 497, 
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46 N.E. 103, 105, 57 Am.St.Rep. 479, that ‘‘Evidence of circumstances 
or of conversations which are equivocal in their character, and which 
do not import a clear admission of liability, or amount to a distinct 
promise to pay, and which are consistent with the view that the in- 
dorser was merely seeking to avoid or postpone a suit against himself, 
are not satisfactory evidence either to prove actual notice or to re- 
establish the indorser’s liability after it has ceased for want of demand 
or notice.’’ 

The burden of establishing a waiver is upon the party asserting it, 
in this case the plaintiff. Stewart v. Waterman, 97 Vt. 408, 418, 123 
A. 524; and see Beatty v. Employers’ Liability Assurance Corp., 106 
Vt. 25, 32, 168 A. 919. He has discharged this burden to the extent 
that he has obtained a favorable finding upon the issue, Manley Bros. 
v. Somers, 100 Vt. 439, 442, 138 A. 735, but, of course, the finding can 
be sustained only if it is supported by the evidence and the reasonable 
inferences to be drawn therefrom. 

The record is barren of any evidence that the defendant, at the time 
he made the statement above referred to, had any knowledge concerning 
the plaintiff’s delay in presenting the check, and there is 
nothing from which this essential element of a waiver (Handley 
v. Met. Life Ins. Co., 127 Me. 361, 143 A. 465, 466) can be 
inferred. While we must indulge all reasonable intendments in favor of 
the judgment we cannot by inference supply the omission of a necessary 
fact which appears neither in the findings nor by the testimony. Hooper 
v. Levin, 112 Vt. 321, 325, 24 A.2d 337. Whether the finding of waiver 
is a conclusion of law or of fact is not important for, in either case, it is 
not supported by the evidence, or by any reasonable inference to be 
drawn from it, or from the other facts found by the trial court. See 
Travelers’ Ins. Co. v. Gebo, 106 Vt. 155, 164, 170 A. 917. 

An intention to waive the lack of due presentation cannot be im- 
plied from the defendant’s statement in the absence of evidence that 
it was made with knowledge of material facts affecting his rights, no 
matter what impression it may have made upon the plaintiff. It was 
equivocal and fell far short of a clear admission of liability or direct 
promise to pay. It was consistent with the view that he proposed to consult 
with the plaintiff relative to proceeding against the maker of the check or 
to avoid or postpone an action against himself. See Glidden v. Cham- 
berlin, supra. Being a matter of voluntary choice, a waiver involves 
the aets or conduct of one of the parties only and does not necessarily 
imply that the other has been misled to his prejudice. Foundry Manu- 
facturing Co. v. Farr, 96 Vt. 382, 387, 119 A. 885. Indeed, there is 
no showing that the plaintiff was so misled. 

It is contended that the defendant should be held to be estopped from 
making the claim of lack of due presentation on the ground that the 
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cattle covered by the lien note had been sold to Achilles without plantiff’s 
consent and the fact of the sale fraudulently concealed from him until 
after the check had been received and the receipt given. The unauthor- 
ized sale was a conversion and gave the plaintiff a right of action in tort 
against the defendant. Watson v. Goodno, 66 Vt. 229, 230, 28 A. 987. 
If induced by fraud the transaction was voidable, but not void, and 
the plaintiff, upon discovering the deception, had the right to rescind 
it. Evarts v. Beaton, 113 Vt. 151, 154, 30 A.2d 92; Johnson v. Belanger, 
85 Vt. 249, 252, 81 A. 621. But he did not doso. Having discovered the 
fact of the sale he kept the check, and has elected to pursue the defend- 
ant as an indorser. Under the circumstances the claim of estoppel is 
not available. 

In view of what has been said it is not necessary to consider the 
defendant’s contention that he did not receive notice of the dishonor 
of the check. 

It is provided by P. L. 7205 that point payees of a negotiable in- 
strument who indorse are deemed to indorse jointly and severally. For 
this reason the defendant argues that in any event the plaintiff cannot 
recover against him as a prior indorser. The record makes it clear that 
the purpose and affect of the defendant’s indorsement was to transfer 
the title to the check to the plaintiff and that the trial proceeded on the 
assumption that the parties were successive indorsers, no question as 


to joint indorsement having been raised. For the purposes of this 
opinion we adopt the same theory here, without passing upon its sound- 
ness, Perkins v. Vermont Hydro Electric Co., 106 Vt. 367, 417, 177 
A. 631; Gentes v. St. Peter, 105 Vt. 103, 104, 163 A. 569; Sharby v. 
Town of Fletcher, 98 Vt. 273, 278, 127 A. 300. 

Judgment reversed and judgment for the defendant to recover costs. 


Evidence Insufficient to Establish *“*Gift Inter Vivos’’ 


Cogdill v. First National Bank of Quitaque, Court of Civil Appeals of 
Texas, 193 S. W. Rep. (2d) 701 


In order to establish a gift inter vivos, it is necessary to prove 
both the delivery of the subject matter of the gift by the donor to 
the donee and the intention on the part of the donor to vest in the 
donee unconditionally and immediately the ownership of the 
property delivered. 

Where decedent prior to his death executed a draft payable to 
two relatives for balance of his account in a New Mexico Bank, and 
at the time of its execution decedent expressed fear that ‘‘somebody 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 600. 
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back in Mexico would get his money’’ and that following delivery 
of draft decedent was relieved of such fear, and the draft was‘ ac- 
cepted by the New Mexico Bank prior to decedent’s death, and 
proceeds of draft were deposited in Texas bank by decedent’s 
relatives, it was held that such evidence was insufficient to establish 
a gift inter vivos. The testimony relative to the situation of decedent 
at time he signed draft failed entirely to suggest that decedent had 
any intention of divesting himself of all dominion over the fund. 
The purpose of the transfer was to assure the preservation of the 
fund for the benefit of the decedent and to prevent its being diverted 
to some other use. 


Suit by R. C. Cogdill and another against First National Bank of 
Quitaque and Nellie Borden involving ownership of a deposit in 
defendant bank, wherein Edna Lackey and others intervened, and the 
defendant Nellie Borden filed a cross-action asserting ownership of 
deposit as executrix under the will of Joe Huffstuttler, deceased. From 
an adverse judgment, the plaintiffs appeal. 

Borden M. Seaberry, of Weatherford, and Clyde Wright, of Silver- 
ton, for appellants. Affirmed. 

Richard F. Stovall, of Floydada, for appellees. 


BOYCE, J.—This case presents a contest over the ownership of a 
deposit of $4,229.69 in the First National Bank of Quitaque. The 
suit was brought by the appellants, R. C. Cogdill and Lee Huffstuttler, 
against the appellees, First National Bank of Quitaque and Nellie 
Borden. Edna Lackey, Ilene Johnson, and Fern Winn, joined by 
their husbands, intervened. The appellants claimed ownership of the 
fund as donees of Joe Huffstuttler, deceased. The appellee Nellie 
Borden denied any gift by the deceased to the appellants and in a cross- 
action asserted ownership of the deposit as executrix of the will of Joe 
Huffstuttler. The intervenors alleged an interest in the subject matter 
of the suit as beneficiaries under the will of Joe Huffstuttler and adopted 
the pleadings of the appellee Nellie Borden. The First National Bank 
took the position of a stakeholder. 

The case was tried by the court without a jury. Judgment. was 
rendered denying appellants any relief, decreeing that the estate of 
Joe Huffstuttler was the owner of the fund and directing the First 
National Bank of Quitaque to pay over the money to the executrix of 
his will. 

The trial court filed informal findings of fact and conclusions of 
law to the effect that a completed transfer of the fund to the appellants 
oceured prior to the death of Joe Huffstuttler, but that the transfer 
was made by Huffstuttler for his own benefit and not as a gift. 

By their points of error the appellants contend that the completion 
of the transfer of the fund to them prior to Joe Huffstuttler’s death 
in itself constituted a gift. 
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At the time of his death on June 25, 1945 Joe Huffstuttler was a 
childless widower about sixty-nine years of age. He was unable to 
read and write. For about forty years previously he had lived in 
Roosevelt County, New Mexico, which was also the residence of the 
appellee, Nellie Borden. Early in June 1945 he came to Quitaque to 
visit his sister, the wife of appellent R. C. Cogdill. While on that visit 
he contracted a fatal illness; it was during such illness that the trans- 
actions resulting in this lawsuit occurred. 


At the time the deceased came to visit his sister he had approximate- 
ly $5,000 on deposit in the First National Bank of Portales, New 
Mexico. The appellee Nellie Borden, a niece of the deceased, was au- 
thorized to draw checks on that account. The appellants’ witness, Dr. 
J. E. Garner, who attended the deceased in his last illness, testified 
that his patient seemed to worry a great deal for fear that ‘‘somebody 
back in Mexico”’’ would get his money; that witness wanted to ease 
the mind of deceased and suggested that the money be transferred to 
R. C. Cogdill and Le Huffstuttler, brother-in-law and brother, re- 
spectively, of the deceased ; that pursuant to this suggestion the deceased, 
in the presence of the witness, executed and delivered to appellants a 
draft payable to their order for the balance of deceased’s acount in the 
Portales bank; that following the delivery of the draft the deceased 
appeared to rest much easier. Witness for the appellees testified that 


the appellant Cogdill, in whose home the deceased was staying, had 
spoken of his (Cogdill’s) financial inability to take care of the deceased 
and that it might be necessary to place him in an institution; that 
after these statements were made, the deceased turned over to Cogdill 
about $600 to be used to pay deceased’s expenses; that this money was 
turned over to Cogdill several days prior to the time the draft to Cog- 
dill and Lee Huffstuttler was executed. 


The draft for the balance in the Portales bank was deposited for 
collection with the First National Bank of Quitaque. It sent the 
draft to the Portales bank. Prior to Joe Hiuffstuttler’s death the 
Portales bank accepted the draft and issued and mailed to the Quitaque 
bank its own draft on the First National Bank of Fort Worth in pay- 
ment. The draft was received by the Quitaque bank on Sunday after- 
noon prior to Joe Huffstuttler’s death late Sunday night and was 
credited to the account of appellants on Monday morning. On the 
same morning the Quitaque bank honored a check for $735 drawn by 
appellants on the account in payment of Joe Huffstuttler’s funeral 
expenses. 

Later in the day the president of the Portales bank informed the 
president of Quitaque bank by telephone that the Portales bank would 
stop payment on its draft on the First National Bank of Fort Worth 
unless the proceeds of the draft were credited to the Joe Huffstuttler 
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estate. When this conversation was related to the appellant Cogdill 
by the president of the Quitaque bank, Cogdill, without protest, gave 
the Quitaque bank a check for the balance in the appellants’ account; 
the proceeds of this check were deposited to the credit of the Joe Huff- 
stuttler estate. 

There is no testimony that the appellant Lee Huffstuttler was re- 
quested to sign this check, nor is there any testimony relative to his 
attitude toward the transaction. Neither he nor the appellant Cogdill 
was a witness on the trial. 


In order to establish a gift inter vivos, it is necessary to prove both 
the delivery of the subject matter of the gift by the donor to the donee 
and the intention on the part of the donor to vest in the donee uncon- 
ditionally and immediately the ownership of the property delivered. 
Garrett v. Hunt, Tex.Com.App., 283 S.W. 489; Marmon v. Schmitz, 
Tex.Com.App., 39 S.W.2d 587; O’Donnell v. Halladay, Tex.Civ.App., 
152 S.W.2d 847, writ of error refused for want of merit. 

The transfer was completed when the Portales bank, prior to Joe 
Huffstuttler’s death, accepted the draft drawn by him payable to the 
order of appellants and issued and delivered its own draft on the First 
National Bank of Fort Worth in payment. Section 189, Article 5947, 
Vernon’s Annotated Civil Statutes. 


In view of the authorities above cited, the completion of the transfer 
was not, under the circumstances in this case, sufficient to show an in- 
tention on the part of the deceased to immediately and unconditionally 
vest in appellants the ownership of the fund. There is no testimony 
that the deceased ever expressed to any one his intention to give his 
money to the appellants. Witnesses to his mark at the time the draft 
was signed testified that he made no statement whatever. To us the 
only logical inference to be drawn from the testimony of Dr. Garner 
is that the draft was drawn in order to keep ‘‘somebody back in Mexico’’ 
from getting the money. The purpose of the transfer was to assure the 
preservation of the fund for the benefit of the deceased and to prevent 
its being diverted to some otker use. His placing the money in the 
hands of his brother and brother-in-law, who were near and to whom 
he could directly communicate his wishes and instructions, was conduct 
consistent with such purpose. The whole testimony relative to the 
situation of the deceased at the time he signed the draft fails entirely to 
suggest that the deceased had any intention of divesting himself of 
all dominion over the fund. 


The conduct of the appellants immediately following Joe Huff- 
stuttler’s death is also consistent with the theory that they were 
to devote the proceeds of the draft to the use and benefit of the de- 
ceased. They paid his funeral expenses out of such proceeds, and the 
appellant Cogdill, without protest, gave a check on the account transfer- 
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ring the balance to the Huffstuttler estate. The failure of the appell- 
ants to explain the reasons for their payment of the funeral expenses 
and their lack of protest of the transfer of the balance of the account 
to the Huffstuttler estate supports the inference that they recognized 
that they held the deposit as trustees for Joe Huffstuttler. 

We are therefore of the opinion that the trial court’s findings are 
amply supported by the evidence. 

The judgment is affirmed. 


Defense That Holder Not Lawful Owner of Notes 
“Affirmative Defense”’ 


Mosbacher v. Alter, Supreme Court of Ohio, 66 N. E. Rep. (2d) 774 


The holder of a promissory note, which note at the time of 
acquisition was complete and regular on its face, is deemed prima 
facie to be the bona fide holder thereof and entitled to payment. 

Where the holder of a matured note, after demand for pay- 
ment and the refusal thereof, brings an action against the makers to 
collect the same, a defense is affirmative which alleges that the holder 
is not the lawful owner of the note because of its surrender and 
transfer for a stated purpose to another by an independent instru- 
ment executed by the promisee. 

It is held that such defense fails and the holder is entitled to 
judgment, where the undisputed evidence shows that the effectua- 
tion of that sole purpose for which the note was surrendered and 
transferred was wholly dependent upon the approval and sanction 
of an ecclesiastical authority, as a condition precedent, and where 
there is no evidence of such approval and sanction. 


Judgment of Court of Appeals reversed and judgment of Court 
of Common Pleas affirmed. 


Paul M. Herbert and Matt J. Mosbacher, both of Columbus, for 
appellant. 


O. W. Kennedy, of Bucyrus, and George N. Fell, of Toledo, for ap- 
pellee. 


ZIMMERMAN, J.—Allowance of plaintiff’s motion to require the 
Court of Appeals of Crawford County to certify its record brings this 
ease here for review. 

The action was begun in the Court of Common Pleas of Crawford 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 660. 
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county by Matt. Mosbacher, as executor of the last will and testament 
of Margaret Columbus, deceased, against St. Patrick’s Roman Catholic 
Church of the city of Galion and the then Bishop of Toledo, as trus- 
tee of such church, to recover the sum of $3,446, with interest, on a 
demand promissory note made to plaintiff’s decedent as promisee, 
dated September 17, 1930, and signed by the then Bishop of Toledo, the 
then pastor of St. Patrick’s Church and three individuals as council- 
men of that church. 

Such note was in the possession of the plaintiff when the suit was 
commenced and it was regular and complete on its face. The plaintiff 
testified that before suit he demanded payment of the note from the 
Bishop of Toledo, but that payment was not made. 

As a defense, it was denied that plaintiff is the lawful owner of the 
promissory note sued on, for the reason that on January 18, 1938, 
Margaret Columbus assigned, transferred, surrendered and delivered 
such note to the then pastor of St. Patrick’s Church by written instru- 
ment which directed the purposes and uses to be made of the proceeds 
of the note, and the directions contained in such instrument are now 
in the process of being followed. 

For reply, it was alleged, first, that if plaintiff’s decedent made 
any assignment or transfer of the note, such action was void and of no 
effect because, by reason of old age and mental infirmity, she was in- 
capable of appreciating or understanding the transaction; second, that 
if a trust of any kind was set up in the Bishop of Toledo or the pastor of 
St. Patrick’s Church by such writing, such trust was disclaimed by 
the Bishop of Toledo and the pastor of the church and is and was of 
no effect; and, third, that there existed a confidential relationship as 
parishioner and pastor between plaintiff’s decedent and the pastor of 
St. Patrick’s Church, and if the paper writing described in the answer 
" was executed by plaintiff’s decedent, such execution was secured by 
undue influence and is void and of no effect. 

This case has twice been tried in the Court of Common Pleas, has 
twice been before the Court of Appeals and was before this Court, after 
the first trial and the first review, on motion to require’ the Court of 
Appeals to certify its record, which motion was overruled. 

On both trials in the court of first instance, verdicts were returned 
for the plaintiff, followed by judgments in his favor. On the first 
appeal to the Court of Appeals, the judgment below was reversed and 
the cause remanded on the ground that the verdict was against the 
weight of the evidence. On the second and last appeal to the appellate 
court, the judgment of the trial court was reversed and the cause 
remanded for error in submitting to the jury a special charge requested 
by the plaintiff, for error in the general charge, and for error ‘‘in re- 
fusing defendant’s request made at the close of the general charge 
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that there was no testimony on mental incapacity of Margaret 
Columbus. ’’ 


It appears from the evidence that Margaret Columbus, an invalid, 
died on February 2, 1938, in her 85th year. She was a member of St. 
Patrick’s Church, Galion. About two weeks before her death, to wit, 
on January 18, 1938, when she was confined to her bed by what proved 
to be her last illness, she allegedly signed by mark a typewritten in- 
strument, prepared and presented to her by the then pastor of St. 
Patrick’s Church, reading in part as follows: ‘‘To the pastor of St. 
Patrick’s Church in the city of Galion, Ohio I surrender the note held 
by me against St. Patrick’s Church, Galion, Ohio for masses to be 
said in that church for the repose of my soul, my family and relatives.’’ 

Read into the evidence as part of a question was Section 225 of 
the Canonical Law of the Roman Catholic Church, providing: ‘‘No one 
shall accept founded masses without the authority of the ordinary and 
only according to the conditions and forms prescribed. Founded masses 
approved by the ordinary shall be accurately listed in documents, one 
of which is to be kept in the chancery, one in the parish or institutional 
files, and another to be framed and placed in the sacristy.’’ 

Other undisputed testimony was to the effect that as a condition 
precedent to the establishment of the Margaret Columbus ‘‘mass founda- 
tion’’ at St. Patrick’s Church the approval and sanction of the Bishop 
of Toledo would be required. 


Neither the Bishop of Toledo nor any ecclesiastical authority directly 
representing him appeared or took part in the trial of the action. 

It is a well-established proposition that the holder of a promissory 
note, which note at the time of acquisition was complete and regular on 
its face, is deemed prima facie to be the bona fide holder thereof and 
entitled to payment. 8 American Jurisprudence 604, Section 1018; 
Davis v. Bartlett, 12 Ohio St. 534, 546, 80 Am.Dec. 375, 384. 

The defense interposed herein, that plaintiff was not the lawful 
owner of the promissory note sued on because it had been assigned, 
transferred, ete., to the pastor of St. Patrick’s Church by the type- 
written instrument of January 18, 1938, was an affirmative one. 

Upon the trial of this action the uncontradicted evidence showed that 
the effectuation of the sole purpose for which the note was ostensibly 
surrendered and transferrd depended wholly on the approval and 
sanction of the Bishop of Toledo upon prescribed conditions and 
forms. Evidence of approval by the bishop was entirely lacking; hence 
the instrument of transfer collapsed, the defense failed and the plaintiff 
became entitled to judgment in his favor. 

This being so, any errors in the special charge and the general charge 
and any error of the trial court in not removing the question of the 
mental incapacity of Margaret Columbus from the consideration of 
the jury are immaterial. 
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Therefore, the judgment of the Court of Appeals is reversed and 
that of the Court of Common Pleas affirmed. 
‘Judgment reversed. 


\ 


Transfer of Installment Notes Held Sales and Not 
Pledges Rendering Transaction Usurious Loan 


Webster v. Sterling Finance Co., Supreme Court of Missouri, 195 S. W. 
Rep. (2d) 509 


Where there is a real and bona fide sale and purchase of notes, 
which is not made as the occasion or pretext for a loan, the transaction 
is not held to be usurious even though the sale be for an exorbitant 
price. There is no statute making the sale of notes usurious, how- 
ever great the discount or however small the price paid. 


One N gave his $1,500 note to O, payment in 15 installments of 
$100 each. Subsequent thereto, O pledged to finance company the 
first 8 installments to secure a loan of $720 and on the same day O 
also assigned the remaining 7 installments to L with notice to finance 
company, and later L assigned the 7 installments to plaintiff. Plain- 
tiff in his action against finance company alleged that finance com- 
pany collected said notes in full and converted them to its own use 
and refused upon plaintiff’s demand to deliver notes to plaintiff. 
Plaintiff also alleged that interest charged and collected by finance 
company from O for $720 loan was $80 for a period of less than 
one year, and that such interest was usurious and that, therefore, 
the pledge of the 8 installments to secure the loan was void under 
state statute. 


Finance company alleged that installments plaintiff alleged to 
have been pledged by O to secure a loan were not pledged, but were 
sold to it by O, and that the installments which plaintiff claimed were 
assigned to him were, at the time of the sale of the designated in- 
stallments to finance company by O, pledged by O to finance com- 
pany to secure the payment of the sold installments, and also to 
secure installments of: other notes theretofore sold to- finance com- 
pany by O and other liabilities which O owed to finance company. 

It was held that the evidence was insufficient to show that trans- 
action stated in sale agreements were loans and not sales. A finding 
that transaction in question were pledges and not sales must be 
based upon more than a suspicion, and a mere suspicion is not 
sufficient to support a judgment. 


Action by J. D. Webster against the Sterling Finance Company for 
money had and received. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded with direction. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1565. 
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Joseph Boxerman and Roberts P. Elam, both of St. Louis, for ap- 
pellant. 


Franklin E. Reagan, Adolph K. Schwartz, and Sievers & Reagan, 
all of St. Louis, for respondent. 


BRADLEY, Commissioner.—Action for money had and received. 
Plaintiff obtained judgment for $4723.11 and defendant appealed. 
Jurisdiction of the appeal is in the supreme court because the consti- 
tutional validity of a proviso to a statute, Sec. 3230, R.S. 1939, Mo.- 
R.S.A., is involved. 

This is the third time for this cause to be in the supreme court. In 
the first appeal it was held that the appeal was premature and the 
appeal was dismissed. See Webster v. Sterling Finance Co., Mo.Sup., 
165 S.W.2d 688. The second appeal was from an order sustaining a 
demurrer to the petition and dismissing the cause. Held on the second 
appeal that the petition stated a cause of action for money had and 
received. See Webster v. Finance Co., 351 Mo. 754, 173 S.W.2d 928. 

The second amended petition, as amended March 27, 1945, by leave 
and over defendant’s objection, after the evidence was all in, is in 12 
counts. Each count is based upon facts growing out of a note given 
by different individuals for equipment sold to them by Octozone Equip- 
ment Company, a corporation, hereinafter referred to as Octozone. Count 
1 is based. on these alleged facts: 

August 1, 1938, one Nuckles gave his $1500 note to Octozone, pay- 
ment in 15 installments of $100 each, beginning October 15, 1938, with- 
out interest until maturity. September 1, 1938, Octozone pledged to 
defendant the first 8 installments to secure a loan of $720. Also, on 
September 1, 1938, plaintiff alleges Octozone assigned the remaining 
7 installments to Leach, Barker, Morse, and Stephan, with notice to 
defendant, and that on July 2, 1940, Leach et al. assigned the said 7 
installments to plaintiff. And plaintiff alleges that defendant ‘‘collected 
said note in full and converted said note to its own use, and even though 
plaintiff has made demand .. . for said note defendant has refused to 
deliver same to plaintiff.’’ It is alleged that the 7 installments assigned 
to plaintiff were of the value of $700, and judgment for $700 is asked in 
count 1. 

Plaintiff also alleges in count 1 that the interest charged and col- 
lected by defendant from Octozone for the $720 loan was $80 for a 
period less than one year, and that such interest was usurious and that, 
therefore, the pledge of the 8 installments to secure the loan was void 
under Sec. 3231, R.S. 1939, Mo.R.S.A. § 3231. Octozone is a corporation, 
and plaintiff’s ownership of the last 7 installments of the Nuckles note 
is derived from Octozone. The proviso is Sec. 3230, R.S. 1939, Mo. 
B.S.A. & 3230, denies to a corporation the defense of usury to such 
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actions as mentioned therein. Plaintiff, in the amendment to which 
defendant objected, alleges that the proviso is unconstitutional [Const. 
1875, Mo.R.S.A.] and void because : 

(1) In violation of Sec. 28, Art. 4 (no bill shall contain more than one 
subject, ete.) ; (2) in violation of paragraph 26 of Sec. 53, Art. 4 (pro- 
hibiting passage of special laws granting exclusive rights); (3) in 
violation of paragraph 33 of Sec. 53, Art. 4 (prohibiting passage of a 
special law by the partial repeal of a general law) ; and (4) in violation 
of See. 1, 14th Amendment—U. S. Constitution (no state shall make or 
enforce any law denying equal protection of the law). The allegations 
as to usury in count 1 of the amended petition was applicable to all 
12 counts, and were not repeated in counts 2 to 12, inclusive. 


The allegations in the remaining 11 counts are similar to those in 
the first. Each count pertains to a different note. In each count it 
is alleged that certain first due installments of the particular note were 
pledged by Octozone to defendant to secure a loan, and that some or all 
of the remaining installments were assigned to plaintiff, and that 
defendant collected, ete. as charged in count 1. 

Defendant did not refile its answer after the amendment of March 
27, 1945, was made. The answer was a general denial and a separate 
answer to each count of the petition. Defendant alleged that the in- 
stallments which plaintiff alleged were pledged to it by Octozone to secure 
a loan were not pledged, but were sold to it by Octozone, and that the 
installments which plaintiff claims were assigned to him were, at the 
time of the sale of the designated installments, to defendant by Octozone, 
pledged by Oictozone to defendant to secure the payment of the sold 
installments, and also to secure installments of other notes 
theretofore sold to defendant by Octozone, and other liabilities 
which Octozone owed defendant. Defendant alleges that at 
the time of the sale and pledging to it of the installments 
of the 12 notes mentioned in the 12 counts of the petition, Octozone 
delivered these notes to defndant, and that whatever sum defendant 
collected on these notes it applied the proceeds thereof to the payment 
of the installments sold to it, and the balance on the payment of other 
notes and installments theretofore sold by Octozone to defendant and 
on other liabilities owed defendant by Octozone. Defendant alleged 
that Octozone still owed it $2695 ‘‘on notes and installments of notes 
sold by’’ Octozone to defendant. Originally plaintiff had pleaded usury 
in his reply, but that was struck and was the principal subject of con- 
troversy on the second appeal. 

The trial court found that the specified installments of the 12 notes 
were not sold to defendant, but were pledged for loans as plaintiff 
claims, and that all these loans were tainted with usury, and 
that the pledges were void under Sec. 3231. The court also held 
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that the proviso to Sec. 3230, denying the defense of usury to 
a corporation, is unconstitutional and void on the grounds alleged by 
plaintiff. Amd the court found that defendant collected installments 
assigned to plaintiff and aggregating $3790. These were installments 
of the Nuckles, Vail, Reese, Dougherty, Rastikis, Fleener, and Becker 
notes, the notes mentioned in counts 1, 3, 4, 6, 9, 10 and 12 of the 
petition. Interest at 6% was allowed, which brought the total to 
$4723.11. 


On each transaction between Octozone and defendant, and pertain- 
ing respectively to the 12 notes mentioned in plaintiff’s petition, Octo- 
vone, by its president, Augustus Schlessing, signed an instrument which 
we may term a sale and pledge agreement upon which defendant relies 
to support its contention that the specified first due installments were 
sold to it and not pledged, and that the remaining installments were 
pledged as defendant contends. These 12 sale and pledge agreements 
are of the same purport, but deal with notes of different makers of dif- 
ferent date, amount, etc. The agreements were in two parts, and each part 
signed by Schlessing for Octozone. The agreement pertaining to the 
Nuckles note is typical and is as follows: 


‘*For and in consideration of the sum of seven hundred twenty ($720.- 
00) dollars, receipt of which is hereby acknowledged, the undersigned, 
Octozone Equipment Company, a corporation, hereby sells, assigns, 
transfers and delivers, with recourse, unto Sterling Finance Company, 
note and installments aggregating $800.00, described as follows, to 
wit: 

‘‘The first eight (8) installments in the amount of $100.00 each, 
aggregating $800.00, payable on the 15th of each month beginning 
October 15th, 1938, mentioned and described in note executed by Geo. 
T. Nuckles, 687 W. Clay, Marshall, Mo., dated August Ist, 1938, in 
the amount of $1,500.00. Said note is secured by chattel mortgage. 


‘The undersigned does hereby waive demand, presentation for pay- 
ment, notice of non payment, protest and notice of protest, and consents 
that extensions of time may be made the maker without notice to or 
releasing the undersigned. 

‘*Dated at St. Louis, Missouri, this lst day of September, 1938. 

‘“Octozone Equipment Company, 
‘‘By Augustus Schlessing, President. 

‘‘To further secure to Sterling Finance Company the payment of 
the note and installments above described, the undersigned hereby 
deposits and pledges with Sterling Finance Company the following note 
and installments : 

‘‘Seven (7) installments in the amount of $100.00 each aggregating 
$700.00, payable on the 15th of each month beginning June 15th, 1939, 
mentioned and described in note executed by Geo. T. Nuckles, dated 
August Ist, 1938, in the amount of $1500.00. 
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“In the event the note and installments hereby sold and assigned as 
aforesaid and all notes and installments sold and assigned heretofore, 
are paid as agreed, then the note and installments pledged as further 
security will be retured to Octozone Equipment Company. 

‘*In the event of non payment of the note and installments hereby 
sold and assigned, the holder hereof is hereby invested with full authority 
to use, trasfer, sell and convey the notes and installments deposited 
herewith as further security, with or without notice or demand of any 
sort. From the proceeds of any sale hereunder there shall be deducted 
the amount of all expenses, legal or otherwise, in connection therewith, 
and the balance shall be applied, first in payment of the note hereby 
sold and assigned, and any other liability of the Octozone Equipment 
Company, who shall remain liable: in the event of any deficiency. 

‘‘The undersigned does hereby waive demand, presentation for pay- 
ment, notice of non payment, protest and notice of protest, and consents 
that extension of time may be made the maker without notice to or 
releasing the undersigned. 

‘*Dated at St. Louis, Missouri, this lst day of September, 1938. 

‘*Octozone Equipment Company, 
‘‘By Augustus Schlessing, President.’’ 


Plaintiff’s assignors, Leach et al., were stockholders in Octozone, and 
had assisted Octozone financially, and Octozone was their debtor. The 
12 sale agreements executed by Octozone and delivered to defendant, 
along with the notes, were executed in duplicate and Octozone retained a 
duplicate copy. By a writing on the back of these duplicates, Octozone 
assigned to Leach et al. whatever remaining interest it had in the 12 
notes theretofore delivered to defendant.. Plaintiff alleges that the 
assignment to Leach et al. was on the same day that the respective sale 
and assignment agreements were executed, and the notes delivered to 
defendant, and the assignments to Leach et al. are so dated. However, 
the evidence of Schlessing, Octozone’s president, was to the effect that 
these assignments to Leach et al. were subsequent to the time of the 
execution of the sale and pledge agreements, and delivery of the notes 
to defendant. The writing on the back of the duplicates is as follows: 

‘*For value received, including loans to and endorsements for the 
benefit of the Octozone Company the undersigned (Octozone) hereby 
assigns the within account to B. K. Leach, H. C. Barker, Matt F. Morse 
and O. H. Stephan of St. Louis, Mo., subject only to the prior claims 
of the Sterling Finance Company or its assigns and the undersigned 
irrevocably constitutes said assignees or their nominee, the attorneys for 
the undersigned to collect same either in their names or in the name of 
their nominee or in the name of the undersigned and to so endorse any 
notes, checks, drafts or other negotiable instruments payable to the 
undersigned given in full or partial settlement of said notes or account. 
The undersigned hereby warrants that its records and books of account 
have been properly marked to indicate. that this account has been 
assigned to said parties. The debtor is hereby authorized and directed 
to pay the amount due on this indebtedness to said assignees or their 
nominee at the office of B. K. Leach, St. Louis, Missouri,’’ 
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May 2, 1939, Octozone mailed or delivered to defendant a letter 
signed by it and pertinent to the assignment to Leach et al. A para- 
graph in this letter follows. 


**The intention of this assignment (to Leach et al.) is that only upon 
payment of all indebtedness and obligations due, or to become due from 
the Octozone Equipment Company to the Sterling Finance Company, 
and the payment of all the notes and chattel mortgages heretofore or 
hereafter sold by Octozone Equipment Company to Sterling Finance 
Company, shall said B. K. Leach, O. H. Stephan, Matt. F. Morse and 
Harry C. Barker, have any right to claim any part of the notes and 
chattel mortgages in which Octozone Equipment Company may have 
an interest.”’ 


Between November 10, 1938, and May 18, 1939, defendant got 6 notes 
from Octozone, obtained, as we understand, in about the same way as 
the 12 notes were obtained. These 6 notes were by makers different to 
the makers of the 12 notes, and default had been made in the payment 
of the 6 notes. The evidence showed that the proceeds of the installments, 
which plaintiff claims, in the notes mentioned in counts 1, 3, 4, 6, 9, 10, 
and 12 and found by the court to have been collected by defendant, were 
by defendant applied on the 6 notes, and still left a balance due 
defendant. 

If the specified installments in the 12 notes were sold by Octozone and 
not pledged to secure loans, and the remaining installments were pledged 
by Octozone for the purposes claimed by defendant, then it will be con- 
ceeded that plaintiff cannot recover, because, in such situation, there 
would be no question of usury, and because there is no substantial 
evidence that defendant did not apply the proceeds of the installments 
claimed by plaintiff to the payment of the 6 notes mentioned, supra, 
that is, these proceeds were applied as provided in the sale and pledge 
agreements executed respectively by plaintiff when the 12 notes were 
delivered to defendant. 


By the express terms of the sale and pledge agreements, the trans- 
actions respecting the specified first due installments of the 12 notes 
were sales. Notwithstanding these agreements plaintiff contends that 
the transactions were not sales, and cannot be held to be sales (1) because 
revenue stamps required by 26 U.S.C. A. Int. Rev. Code, § 1801, were 
not placed on the notes; (2) because the alleged sales were ‘‘with re- 
course’’ against Octozone; and (3) because of the attending facts and 
circumstances. 

Sec. 1801, 26 U.S. C. A. Int. Rev. Code, deals with bonds, debentures 
and certificates of indebtedness issued by corporations, that is, the section 
deals with corporate securities. The 12 notes were not issued by a 
corporation. All were obligations of individuals, hence Sec. 1801 could 
have no applieation. To support the contention that the transactions 
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were not sales because the alleged sales were ‘‘with recourse’’ against 
Octozone, plaintiff relies on Sec. 3053, R, S. 1939, Mo. R. S. A. § 3053. 
This section provides: 


‘‘A qualified endorsement constitutes the endorser a mere assignor 
of the title of the instrument. It may be made by adding to the 
endorser’s signature the words ‘without recourse,’ or any words of 
similar import. Such an endorsement does not impair the negotiable 
character of the instrument.’’ This section concerns endorsements with- 
out recourse, and has no application to the present facts. 


Were the transactions as to the alleged sold installments sales as 
defendant contends, or was each sale agreement a mere camouflage to 
disguise a usurious loan, as plaintiff contends? It is true that ‘‘a loan 
may be cloaked in the outward form and appearance of a purchase, in 
which case that will not change the substance of the transaction nor hide 
the usury. But if there is a real and bona fide purchase, not made as 
the occasion or pretext for a loan, the transaction will not be usurious 
even though the sale be for an exorbitant price.’’ General Motors 
Acceptance Corporation v. Weinrich, 218 Mo. App. 68, 262 S. W. 425, 
loc. cit. 428. There is no statute making the sale of notes usurious, how- 
ever great the discount or however small the price paid. General Motors 
Acceptance Corporation case, supra, 262 S. W. loc. cit. 429; State ex rel. 
Attorney General v. Boatmen’s Savings Institution, 48 Mo. 189; Priest 
v. Garnett et al., Mo. App., 191 8. W. 1048; Coleman et al v. Cole et al, 
158 Mo. 253, 59 S. W. 106; 27 R. C. L., p. 215, Sec. 16; 66 C. J., p. 186, 
§ 83. 

Augustus Schlessing was president and general manager of Octozone 
during the transactions with defendant involved here, and handled for 
Octozone all the transactions with defendant and here involved, and for 
Octozone, Schlessing signed the sale agreements which in terms are sales 
and in these same instruments, in separate paragraphs and separately 
signed by Schlessing, as appears, supra, the installments claimed by 
plaintiff were pledged to defendant to secure the installments sold and 
to secure other notes, ete. theretofore similarly obtained by defendant 
from Octozone, and as stated, these pledges separately signed by Schles- 
sing were prior to the assignment to Leach et al. And, as stated, the 
evidence is, and nothing to the contrary, that defendant applied the 
proceeds of the installments claimed by plaintiff to the payment of the 
. balance due on the 6 notes mentioned, supra, and there is yet a balance 
due defendant. ’ 

George Bromeyer was president of defendant and represented 
defendant in the transactions with Octozone here involved. He prepared 
the sale and pledge agreements, etc. which Schlessing signed. Schlessing 
testified, in effect, that Bromeyer knew that Octozone was going to assign 
the installments claimed by plaintiff to Leach et al, but the assignments 
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to Leach et al, as appears supra, were subject ‘‘to the prior claims”’ of 
defendant. And if the prior lawful claims of defendant consum-d all the 
proceeds of the installments collected by defendant and claimed by 
plaintiff, then there was nothing on these installments assigned to Leach 
et al. and there was nothing assigned by Leach et al. to plaintiff. 

Schlessing testified that in some instances Octozone ‘‘had to take 
back’’ the note delivered to defendant under the sales and pledge agree- 
ment because Bromeyer ‘‘didn’t consider it good to carry the balance.’’ 
And Schlessing testified that when Octozone made an assignment to 
Leach et al., defendant was then notified, but it is quite apparent that 
Schlessing, as to such notice, was speaking principally from hearsay. 
Bromeyer said that the first time he heard of the assignments to Leach 
et al. was in April, 1939. The assignments to Leach et al. cover the 
period from perhaps shortly after September 1, 1938, to and including 
some date shortly after February 17, 1939. The assignment to Leach 
et al. was made on the back of the copies of the sales agreements retained 
by Octozone when the agreements were executed and the originals, along 
with the notes, were delivered to defendant. A copy of the assignments 
to Leach et al. was not on the back of the sales and pledge agreements 
retained by defendant. However, if defendant was given notice of the 
assignments to Leach et al., such would not be any evidence that the 
respective installments were not sold to defendant and the others pledged 
as defendant claims. 


The law will not tolerate any camouflage disguising a usurious trans- 
action to make it seem innocent. ‘‘The law looks at the nature and 
substance of the transaction, and not to the color or form which the 
parties in their ingenuity have given it. No imaginable act or contrivance 
to cover up and conceal the usury will avail the parties. They will not 
be permitted successfully to evade the provisions of the statute by any 
conceivable scheme or expedient. The courts will follow them through 
all their shifts and devices, and ascertain the true character and design 
of the transaction. And if upon such investigation, it appears that 
there was in substance a loan at an illegal rate of interest, no matter what 
form or shape the contract has been made to assume, it will be declared 
to be usurious, and the proper remedy applied.’’ Kreibohm v. Yancey 
et al., 154 Mo. 67, loc. cit. 86, 55 S. W. 260. See also, Securities Inv. Co. 
v. Rottweiler et al., Mo. App, 7 8S. W. 2d 484, loc. cit. 486. No doubt 
such is the law respecting usury, but there must be substantial evidence 
that the transaction and instrument suspected is camouflage or cloak 
to conceal the forbidden usury, and unless there is such evidence the 
charge of usury must fail as would any other issue fail if not supported 
by substantial evidence. Usury will not be presumed. The burden to 
establish usury rests upon the party seeking to impeach a transaction 
on the ground that it is tainted with usury. Missouri Discount Corp. 
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v. Mitchell, 216 Mo. App. 100, 261 S. W. 734, loc. cit. 747; C. I. T. 
Corporation v. Byrnes, Mo. App., 38 S. W. 2d 750. 

We do not find any substantial evidence in the record tending to show 
that the transaction stated in the sale agreements were loans and not 
sales. It is true that witness Schlessing was permitted to testify that 
these transactions were loans, but manifestly such is a mere conclusion 
and contrary to the sale agreements executed by him. Also, there is the 
fact that some or all of the unsold installments in each note were pledged 
to secure the payment of the alleged sold installments, but we find no case 
or text that such would be evidence tending to show that the transactions 
were not sales, as stated in the sale agreements. 

As we see it, a ruling that the transactions in question were pledges 
and not sales would be based upon no more than a suspicion, and a mere 
suspicion is not sufficient to support a judgment. Leavitt v. Taylor, 
163 Mo. 158, 63 S. W. 385; State v. Nagle, 326 Mo. 661, 32 S. W. 2d 596. 
In the situation we are constrained to rule that there was no substantial 
evidence tending to show that the transactions stated in the sale agree- 
ments were pledges and not sales. Having reached such conclusion it 
will not be necessary to rule other questions. The trial court found for 
plaintiff on counts 1, 3, 4, 6, 9, 10 and 12, and for defendant on counts 
2, 5, 7, 8, and 11. The judgment should be reversed and the cause 
remanded with direction to enter judgment also for defendant on said 
counts 1, 3, 4, 6,9, 11 and 12. It is so ordered. 


Gift Inter Vivos Established of Money Held in Joint 
Account 


Mitchell v. Mitchell, Court of Chancery in New Jersey, 46 Atl. 
Rep. (2d) 85 


Where a member of the armed forces makes an allotment of a 
portion of his pay in favor of his sister for the sole purpose of her 
support, it is held that the administrator of the soldier’s estate can- 
not recover from the sister the money received by her under such 
allotment, even though the money is placed by her in a bank account 
which she opens in the names of herself and her brother. 

As to keepsakes entrusted to the sister by the soldier at the time 
of his induction, and placed by her in a safe deposit box in their 
joint names, and cash remitted to the sister by him through a bank 
without explanation and without any prearrangement between the 
brother and sister, these must be surrendered, after the soldier’s death 
to the administrator of his estate. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 607. 
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Suit by William N. Mitchell, Jr., administrator of the estate of John 
French Grimes, deceased, against Bertha Louise Mitchell to recover 
property and funds allegedly belonging to the estate of the deceased. 

Decree in accordance with opinion. 


WOODRUFF, Vice Chancellor.—John French Grimes, a bombardier 
with the American Eighth Air Force in the recent World War, was shot 
down and killed on a mission over Germany. He is survived by two 
brothers and two sisters, all of the half blood. One of the brothers was 
appointed administrator and is the complainant herein; the defendant 
is a sister with whom the decedent lived when he enlisted. 

The complainant charges in his bill that the defendant accepted for 
safekeeping from her brother John an old fashioned ladies watch, a pair 
of diamond earrings, two unset cameos and a number of old coins and 
that she subsequently received money from John and money from the 
United States Government for John, some or all of which she retains in 
an account at the National Bank of Clementon, opened in their two 


* names. 


There is no dispute with respect to the keepsake jewelry and the old 
coins. The defendant frankly admits that when her brother enlisted he 
gave them to her to keep for him. At that time she was unmarried 
(having been divorced) ; her mother had recently died of a heart im- 
pairment and she suffered from a like disorder; to make certain that the 
trust she had assumed would be faithfully discharged, she rented a safe 
deposit box at the Clementon bank in her name and that of her brother, 
placed his jewelry and coins therein, and mailed him a signature card. 
The jewelry and coins were in the box at the time of final hearing and 
the defendant expressed her complete willingness to deliver them to 
the complainant, asking only that delivery be made in the presence of 
a witness. If these articles have not already been delivered to the 
administrator, their delivery will be decreed. 

At final hearing it was established that, after his enlistment, John 
caused $1276.97 to be transmitted to the defendant. Of this sum, 
$156.97 was paid to her in cash, October 8, 1942, by the Clementon bank; 
it had, that day, received a check from the Chase National Bank with 
instructions to pay it to her. The balance, $1120, she received from the 
United States Government in fourteen monthly allotment checks of $80 
each. The defendant claims all these moneys as gifts from John. 

Where the only claim to ownership and the only justification for 
possession of personal property, admittedly received from another, is 

‘that of a gift inter vivos, the burden of proof rests upon the claimant 
and can only be satisfied by evidence of such probative force as to clearly 
establish every element of a valid gift. Wright v. Sanger, 101 N. J. Eq. 
203, 211, 187 A. 657. 

The requisites to establish a gift inter vivos are (1) a donative intent 
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on the part of the donor; (2) an actual delivery of the subject matter of 
the gift, at least to the extent practicable or possible considering the 
nature of the thing given; and (3) a stripping of the donor of all owner- 
ship and dominion over the subject matter of the gift, at least to the 
extent practicable or possible considering the nature of the thing given. 
Swayze v. Huntington, 82 N. J. Eq. 127, 133, 87 A. 106, affirmed 83 N. J. 
Eq. 335, 91 A. 1071; Johnson v. Savings Investment etc. Co., 107 N. J. 
Eq. 547, 153 A. 382, affirmed 110 N. J. Eq. 466, 160 A. 371. 

This court will not sanction and sustain a gift inter vivos, asserted 
for the first time after the death of the alleged donor, unless evidence is 
produced that is both cogent and convincing. First National Bank of 
Lyndhurst v. Rutherford Trust Co., 109 N. J. Eq. 265, 267, 157 A. 142. 


There has been no certain proof that the remittance of $156.97 
originated with John French Grimes. However, the defendant concedes 
that this money was forwarded by her brother John who was then in 
England. The defendant did not carry the burden of proof which this 
concession placed upon her. I have said that, when John enlisted, the 
defendant agreed ‘‘to keep for him”’’ the jewelry and old coins and that 
she placed them in the safe deposit box in their two names and sent 
John a signature card; he signed the card and returned it. Then came 
the remittance of $156.97. Thus, it might as reasonably be inferred that 
John, in sending this money to his sister, assumed that she would 
receive it to be held safely for him as that he was making her a gift 
of the money. She testified that she had made no arrangement whatever 
with her brother about money, and that she had received no instructions 
from him with respect to this particular fund. Under these cireum- 
stances, I must find that no donative intent has been established, and 
advise that the defendant pay to the complainant $156.97 plus interest 
from the day the money was deposited in the Clementon bank, at the 
rate allowed by the bank on that account. 

With respect to the money represented by the allotment checks, the 
situation is entirely different. While it is true that the defendant 
testified that she had no arrangement with her brother John concerning 
these checks, evidence of a donative intent was supplied by the com- 
plainant. This consisted of a photostatic copy of the government form 
executed by John authorizing a deduction of $80 per month from his 
pay and directing that it be paid to the defendant. John had reached 
his majority in August, 1942; the authorization was dated September 
29, 1942. The form contained a printed representation on his part that 
the sole purpose of the allotment was for the support of defendant as 
a relative. It recited that it was to run for an ‘‘indefinite’”’ period of 
time. I cannot avoid the conviction that this authorization by John 
was an affirmative and positive declaration of his intent to donate $80 
per month to his sister, the defendant. 
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The fact that the defendant attempted to open a bank account in her 
name and that of her brother John, and that she deposited most of the 
money she received from John in that account, is not significant under 
the proven circumstances of the case. The defendant denied that she 
had any intention of creating a trust when she chose to open the account 
in the two names; she declared that she intended only to make certain 
that John would receive any balance remaining in the account in the 
event of her death. Furthermore, the defendant treated the fund in 
the account as her own. A trust cannot be spelled out of these facts. 
Passaic National Bank v. Taub, Err. & App., 45 A. 2d 679. 


It was natural that John should wish to make some financial pro- 
vision for his sister, the defendant, when he was in a position to do so. 
John lived with his mother until she died. After the death of John’s 
father his mother remarried; her third husband was a waiter and his 
financial affairs did not prosper; John’s mother lost the home that she 
owned or was buying in Clementon and they were forced to rent; for 
a year or more before her death John’s mother suffered from the heart 
ailment; John ceased attending school to care for her; the defendant, 
who was living and working in Camden, paid both her mother’s and 
John’s doctor bills and gave her mother $5.00 each week. John knew 
that the defendant was taking medicine for a heart condition. 

Two months after the death of John’s mother, John’s stepfather left 
the home. John was befriended by the witness, Mrs. Curran, until his 
sister, the defendant, could arrange her affairs and move to the Clemen- 
ton home to care for him. The defendant supported John in that home 
until he enlisted. After his enlistment and until he was sent over seas, 
John visited the defendant whenever he was given a furlough. 

It is obvious that John wished to favor those who had respected his 
mother and been friendly with him. His eldest brother, the complainant, 
had attended his mother’s funeral and, prior to her death, had 
occasionally visited her home; John made this brother the beneficiary 
of $4000 in government insurance on his life. John made no allotment _ 
to or insurance provision for his other sister; this is understandable; 
she admitted at final hearing that she had not visited or contacted her 
mother over a very considerablé period of time prior to her mother’s 
death. To his sister, the defendant, who had taken care of him after 
his mother’s death, he not only made the allotment of $80 per month, 
but he designated her as the beneficiary of insurance upon his life in the 
amount of $6000. When John was reported missing in action the Govern- 
ment notified the defendant as his named next of kin; when John was 
declared dead, she was notified and John’s clothing and personal effects 
were forwarded to her; and to her as his named: next of kin, the govern- 
ment made gratuity payments for six months. 

Complainant, on argument, made much of the testimony of Betty 
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Whitmore. She is the sister who apparently became estranged from her 
mother long before her mother’s death. I should not and I have not 
considered her testimony as having much weight. She was offered as 
a witness two months after the testimony of the other witnesses had been 
heard. When final hearing had been virtually concluded, counsel for 
the complainant sought and was granted an opportunity to secure and 
to introduce in evidence a photostatic copy of the allotment form signed 
by the decedent, or to produce evidence of its contents. On the adjourned 
day, Mrs. Whitmore was called as a witness for the complainant. She 
was not questioned with respect to the allotment but as to facts and 
circumstances which had been developed at the original hearing. Upon 
interrogation by the court, she adinitted that she had talked with the 
complainant long before final hearing about the matters concerning 
which she testified. She also stated that she had not been contacted 
by or for the complainant with respect to this case until after her sister, 
the defendant, had testified and her case had been fully disclosed. Our 
Court of Errors and Appeals recently said that as a general rule 
additional testimony should not be taken in this court after the con- 
clusion of a case ‘‘because it opens up an opportunity for the ‘deliberate 
coloring or manufacture of testimony to suit some specific need which 
may be apparent only after the opposing counsel’s argument has 
revealed where the emphasis of his claim is placed and what conclusion 
he founds upon the evidence as already presented.’ ’’ In re Post’s Will, 
134 N. J. Eq. 502, 36 A. 2d 299, 301. 

The complainant, who waited until he had heard the testimony of 
the defendant before he asked Mrs. Whitmore, his sister, to be a witness, 
and Mrs. Whitmore, are financially interested in the outcome of this 
ease. As I carefully observed her on the stand, I was persuaded that 
her interest in the outcome of the case, or some ill feeling for her sister, 
the defendant, was coloring her testimony. 

A decree will be advised in accordance with these conclusions. 


Plea for Payment of Note Affirmative Defense 


Peoples Savings Bank of Greenville v. Foureman, Court of Appeals 
of Ohio, 67 N. E. Rep. (2d) 97 


A claim of payment made on appeal cannot be considered by 
court where appeal from judgment is on question of law, the court 
being restricted to issues drawn in trial court. Payment is an affirma- 
tive defense which must be pleaded to be asserted. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1208. 
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On motion for rehearing. 

Motion denied. 

For former opinion, see 66 N. E. 2d 282. 

George W. Porter, of Greenville, for plaintiff-appellee. 
Walter F. Rhynard, of Greenville, for defendant-appellant. 


PER CURIAM.—Submitted on application of defendant appellant 
for rehearing upon which we have an original brief and a second and 
third brief noted as addenda No. I and II, and brief of defendant- 
appellant. 

The first ground of the application raises a question which in so far 
as we are able to determine was not presented, discussed nor considered 
in the trial court nor here. 

The second implies that the court did not appreciate the identity of 
the persons involved. This is predicated upon the use of the name 
of Alonzo Foureman instead of C. Foureman. This was an inadver- 
tence and a reading of the subject matter is convincing that the court 
where the misstatement occurred had in mind and was speaking of 
the trustee of Allen Foureman and had no misapprehension of the 
identity of the trustee. 

There is some merit in the third question, namely, the factual issue of 
the custom in the community of taking notes at public farm sales, but 
inasmuch as the only evidence developed tended to support the claim 
that such was the custom, we are of the opinion that reasonable minds 
could not have differed upon the answer to this question at the time 
the cause was presented to the jury. 

Fourth, the court did not discuss ‘‘the question of consideration.”’ 
Manifestly there was a consideration for the transfer of the note to 
the bank. 

Some comment is made to the effect that the court did not appre- 
ciate the exact amount of money judgment in favor of the plaintiff. 
Obviously, we did not compute the total sum due on the judgment 
and it is immaterial because it is not affected by any legal principle 
involved. 

The addenda suggests that the note upon which the suit was insti- 
tuted had been paid. This is an appeal on questions of law and restricts 
the consideration in this Court to the issue drawn in the trial court. 
Payment is an affirmative defense which must be pleaded to be asserted. 
We have no authority to consider it upon this appeal. 

In our original opinion we discussed the determinative legal question 
presented and upon consideration of the application for rehearing find 
no reason advanced which requires that we grant the application. It 
will be denied. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Corpus of Insurance Proceeds Not Invaded for Minor’s Support 


Matter of Eisner, N. Y. Law Journal, July 25, 1946, Page 152 


Applicant moves for an order pursuant to section 17 of the Personal 
Property Law directing the respondent Rose Kleinfeld to pay insurance 
proceeds for the maintenance and support of the infant beneficiary 
Section 17 specifically refers to the payment of income of personal 
property or interest for the support or education of an applicant. No- 
where under this section is it permissible to apply the principal of 
such fund for the purposes sought. The motion is denied without prej- 
udice to any further application for relief. 


Distribution of Trust Free of Conditions 


Ogden v. Ogden, Supreme Court, 62 N. Y. Supp. (2d) 247 


This action was brought for a construction of provisions of an in- 
ter vivos trust agreement dated November 24, 1922, and thereafter 
amended. Under the terms of the trust made by J. Edward Ogden, 
now deceased, certain property was turned over to himself as trustee, 
in trust to invest same and pay the income thereof to his wife Emma 
J. Ogden during her lifetime. Under paragraph ‘‘Fifth’’ of the 
agreement it was provided that in the event the beneficiary survived 
the settlor, then upon her death the principal of the trust was to be 
turned over to such persons as the beneficiary should appoint in her 
last will and testament. By an amendment made on June 12, 1926, 
paragraph ‘‘Fifth’’ of the trust agreement was modified to provide 
that in the event the beneficiary did not. exercise the power of ap- 
pointment, then the trust estate was to be paid over to such person 
or persons as shall at the time of her death be the then living residuary 
legatees under the will of the settlor, ‘‘said residuary legatees to take 
the property hereby affected in such proportions as they take the 
property’’ of the settlor ‘‘affected by the residuary clause of this said 
Will.”’ Bes itd iS ae 

The question of construction presented is what the settlor of the 


876 
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trust meant when he directed distribution to be made to the residuary 
legatees under the will ‘‘in such propertions’’ as they take the property 
affected by the residuary clause. Was it the intention of the settlor 
that the property was to be distributed to his residuary legatees upon 
the conditions applying to the distribution of his residuary estate, 
or are such persons entitled to absolute possession of the assets free 
of the conditions under the will? It was held that the distribution 
of the trust estate is to be made free of the conditions attaching to 
the distribution of the residuary estate under the will of the settlor, 
but in accordance with the percentages therein provided for. 


Failure to Set Up Trust 


Magnant v. Peacock, Supreme Court of Florida, 25 So. Rep. (2d) 567 


Testator left one-fourth of his estate to each of his four sons and 
expressed the wish that the sons surviving him should ‘‘form a Board 
of Arbitration’’ to accomplish a peaceable distribution of the estate 
and the ‘‘desire’”’ that his ‘‘beloved granddaughter be provided for 
in such manner’’ as to the executors and the members of the so-called 
board of arbitration should seem meet. ! 

It was held that no trust was established since there was no clear 
identity of the trust property and no indication of what contribution 
each son should make also. The prerequisite to the establishment 
of a valid ‘‘precatory trust’’ are sufficient words to raise it, a definite 
subject, and a certain and ascertained object. 


Trust for Infant’s Support Not Distributable Until Infant’s 
Majority 


Matter of Lopez, Surrogate’s Court of N. Y., New York Law Journal, 
June 24, 1946, p. 2499 


The executors, as an incident of the judicial settlement of their 
account, request a construction of the will of testatrix, particularly 
article ‘‘Fifth’’ thereof. Testatrix died on August 14, 1941 leaving a 
wil) dated February 18, 1941, which was duly admitted to probate. She 
left surviving four children, one of whom at the date of the execution 
of her will was and still is an infant. 

It is apparent from a reading of the will that testatrix intended 
to treat all her children with equality, in the disposition of her estate. 
Mindful, however, of the fact that one of her children was a minor, she 
made special provision for her maintenance and support during her 
minority. To effectuate that purpose, she created a trust of her residuary 
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estate to apply the income thereof to the support and maintenance of 
her daughter during minority, with any excess to be paid to her four 
children in equal shares. The trust is to terminate on the infant 
daughter attaining her majority, or her death, prior to that time, when 
each of the other three children will be entitled to receive a distribu- 
tion of one-quarter of the residuary, which vested in them, subject to 
the trust on the death of testatrix. In the event the infant attains 
twenty-one, one-third of the fourth one-quarter is to be paid to her and 
the remaining two-thirds of the one-quarter is to be continued in trust 
for her benefit until she attains twenty-five, when she becomes entitled 
to the whole thereof. The infant’s one-quarter interest in the residuary, 
likewise, vested in her on her mother’s death, and in the event she 
should die prior to reaching twenty-five, her interest in the residuary 
will pass to her estate. 

Section Five of article ‘‘Fifth’’ of the will charges the interests 
of the adults with the support of the youngest daughter during her 
minority ‘‘to the end that the principal of her share in the trust may 
be kept intact until she becomes of age.’’ The language of this section 
indicates that it was the intention of the testatrix that there should be 
no distribution of the corpus of the trust until the youngest daughter 
attained her majority or her sooner death and the court so determines. 


Trust Can Not Be Terminated Even With Approval of All Parties 
In Interest 


Allen v. First National Bank & Trust Co. of Greenfield, Supreme Judicial 
Court of Massachusetts, 67 N. E. Rep. (2d) 472 


A will contained the following provision: ‘‘If my niece, Ruby May 
Allen, is living at my decease, I give the trustee, One Thousand Dollars, 
in trust, and direct said trustee to pay over to her the net income there- 
from, semi-annually, for and during the full term of her natural life, 
and upon her decease to pay the entire principal sum in its hands to 
her children, to whom I give and bequeath the same.’’ A petition was 
brought in the Probate Court by Ruby May Allen against the trustee 
of the trust praying that ‘‘said trust be determined and the principal 
fund be paid to your petitioner by said trustee discharged of all trust.”’ 
The petition represents that ‘‘all of said children are more than twenty- 
one years of age and join in this petition, and consent to the allowance 
thereof,’’ and that ‘‘no more or other children can or will be born to 
your petitioner.”’ 

It was held that the trust could not be terminated and principal paid 
to the niece even though all parties beneficially interested desired its 
termination. The court was of the opinion that upon a proper interpret- 
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ation of the will the termination of the trust before the time fixed by 
the will for its termination would not ‘‘best accomplish the testator’s 
intent’’ but would ‘‘tend to defeat that intent.’’ Doubtless one of the pur- 
poses of the testator in creating the trust was to provide for the preserva- 
tion of the principal of the trust fund for the children of Ruby May Allen. 
Moreover, the will discloses a further purpose of the testator to protect 
the interests of Ruby May Allen by placing the fund of which she was 
to have the benefit during her life in the hands of a trustee for manage- 
ment, with discretion to pay the income thereof to her in semi-annual 
payments, although no restraint is imposed upon alienation by her. 
The terms of the trust in effect provide for postponement of enjoyment 
of income by her for successive semi-annual periods. This provision 
gives special emphasis to the testator’s purpose that the trust should 
not be terminated before the death of this life beneficiary. 


Creation of Sinking Fund to Provide Against Deterioration and 
Obsolescence of Trust Property 


Fidelity Union Trust Company v. McGraw, Court of Chancery of New 
Jersey, 48 Atl. Rep. (2d) 279 
Paragraph ‘‘Fourteenth’’ of testator’s will provided as follows: 
‘‘With respect to any real estate which the Trustees may hold as part 


of the principal of any of the trusts, my Trustees shall be empowered 
to make such provision for deterioration and obsolescence with respect 
thereto as in their judgment may be wise.’’ May complainants out 
of the net annual income from property now held in the trusts in 
the instant case create a sinking fund to recover deterioration 
and obsolescence of the property and so preserve intact the 
physical and economic integrity of the trust corpus? In addition 
to seeking judicial sanction of the creation of such a fund, complainants 
further seek the Court’s approval in respect of the mechanics of al- 
locating or apportioning income to such a fund whereby the annual 
sum allocated to the fund for deterioration is to be determined by com- 
plainants in the exercise of a reasonable judgment and whereby the 
annual sum allocated to the fund for obsolescence is to be determined 
on the basis of some portion of the net annual rental received from 
the property. 

It was held that the creation of a sinking fund to provide against 
deterioration and obsolescence of the property held in trust in the 
manner here urged by complainants is consistent with the authorization 
granted complainants by paragragh ‘‘Fourteenth’’ of the will, when 
read in connection with that portion of paragraph ‘‘Fifth’’ of the will 
which authorizes the complainants to retain as an asset of the trusts 
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any real property held by decedent at the time of his death, and when 
considered in the light of the history of the decedent’s transactions in 
respect of the lease of the property in question, it becomes apparent 
that the testator intended to authorize complainants to do that for 
which they now seek judicial approval. The propriety of creating such 
a fund is recognized by the authorities. Sec. 2 Scott on Trusts, § 239.4. 


Liability of Estate of Non-Resident for Property Tax Where Trustee 
Was Resident 


Greenough v. Tax Assessors of the City of Newport, Supreme Court 
of Rhode Island, 47 Atl. Rep. (2d) 625 

Decedent was domiciled in New York but ancillary administration 
was taken out in Newport. One executor and trustee was a resident of 
New York, the other of Newport. One-half of the intangible personal 
property of trust located in New York City was assessed to the 
trustees by the City of Newport, the tax paid under protest and this 
action brought to recover the tax so paid. The tax was held valid as 
it is imposed under General Laws of Rhode Island (1938) Chapter 30 
§ 9 Fifth, and is within the scope and authority of that statute. It is 
not in violation of the due process clause of the Federal Constitution, 
nor is it a taking of private property for public use without just com- 
pensation under Article 1, § 16 of the Rhode Island Constitution, even 
though New York may also impose a tax on the same property since 
the trust was created and established there and is being administered 
under the direction of its court. — 


Renounced Residuary Legacy Passes in Intestacy 


Matter of Thomas Wright Waller, N. Y. Surrogate Court, New York 
Law Journal, August 1, 1946, page 195 

Decedent died December 15, 1943, leaving a will which was ad- 
mitted to probate in this court on March 6, 1944. He was survived 
by his widow Edith Waller and three sons, Thomas, Jr., Maurice and 
Ronald. By the third paragraph of the will the residuary estate was 
divided into three equal parts. The testator directed that $2,500 be 
paid to his widow from one of these parts and that the rest of that part 
be placed in trust for her benefit with the remainder payable to Maurice 
and Ronald. In connection with the settlement of her claim against 
the estate for alimony under a separation agreement, the widow has 
renounced her interest under the will. The $2,500 residuary legacy 
therefore passes as intestate property and will be paid to the two 
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children Maurice and Ronald, to whom the widow and the other son 
have assigned their intestate rights. However, the trust created by 
the will must be set up as to the balance of the share. No act of the 
life tenant can terminate the trust prior to the expiration of the term 
fixed in the will. 


Turning Over Trust Assets to Corporation Not Proper Performance 
by Trustees 


Mayo A. Shattuck v. Wood Memorial Home, Inc. Supreme Judicial 
Court of Mass., 1946. Mass. Adv. Sh. 497 

Petition was brought by successor Trustees under the will of Frank 
Wood to recover property turned over to charitable corporation by the 
original trustees. Testator died March 27, 1914 leaving bulk of his 
estate to trustees who were to decide within three years whether it was 
‘‘practicable and desirable’’ to establish homes for ‘‘needy incurables’’ 
and ‘‘destitute convalescents.’? The Executors and Trustees (the same 
persons) within the three year period formed the respondent corporation 
for the purpose of establishing the homes and turned over the assets 
of the estate to it. The final account of the Executors was allowed 
showing that distribution. The corporation has invested the funds 
wisely but has failed to build the homes. The corporation’s purposes 
were similar to but not identical with the testator’s provisions, and 
the trustees were a minority in its administration. 

It was held that the acts of the Trustees in creating the corporation 
and turning over the trust assets to it were not a proper performance 
of their duties under the will. Delegation by the Trustees of their 
powers and duties to the corporation was improper. Respondent did 
not set up in its answer the defense that the allowance of the executors’ 
accounts was a bar to this petition, and cannot raise that defense for 
the first time on appeal. 


Substitution of Word “And” for Word “Or” Made by Court 
to Effectuate Testamentary Intent 


Estate of Clara Birdsell, v. Kingsboro Avenue Presbyterian Church, 
Supreme Court of New York, 116 N. Y. Law Journal 489 


Testatrix, by one paragraph of her will, provided for the devise 
of her property to a woman employee, in trust, in the event her sister 
survived her, and property was to be used for care of her sister and 
upon sister’s death remainder held in trust was to go to the woman em- 
ployee. Under the provisions of another paragraph of her will, testatrix 
provided that in the event her sister did not survive her or in the 
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event the woman employee was not in her employ at the time of the 
testatrix’ death, or if in her employ and had not faithfully performed 
her duties, then the residue of her estate was to go to a designated 
church. Evidence showed that sister predeceased testatrix and the 
woman employee had faithfully performed her part of the agreement 
by caring for the testatrix and the sister during their lifetime. 

It was held that the woman employee was entitled to the 
residuary estate bequeathed to her. The court held that the testatrix 
intended to make a bequest of the residuary estate to the woman em- 
ployee and that the instrument contained a valid gift thereof to her 
by implication. The particular paragraph of the will at issue was to 
be re-written so as to read: ‘‘If my sister A. B. does not survive me, 
and (instead of or) if the said J. W. shall not be in my employ and ete.’’ 


Possible Deficiency of Trust to Be Made Up from Assets of Estate 


In re Green’s Estate, Appeal of Irving Trust Company, Supreme Court, 
63 N. Y. Supp. (2d) 371 

Edward H. R. Green, the decedent, entered into an ante-nuptial 
agreement, dated June 26, 1917, with his intended wife, then Mabel 
E. Harlow, and the Columbia Trust Company, now Irving Trust Com- 
pany, by which he assigned to the said trust company certain bonds 
of the State of New York, the City of New York, and the United States, 
of the aggregate amount of $460,000. By the terms of the agreement 
the trust company was to collect the income and pay out of it the sum 
of $1,500 monthly to Mabel E. Harlow during her lifetime and, upon 
her death, to transfer and deliver the principal of the trust fund to 
Edward H. R. Green, if living, and, if not living, to the children of 
their marriage in equal shares, and if there were no children, then to 
such person or corporation as the decedent, by his last will, should 
appoint, and in default of such appointment, to the personal rep- 
resentatives of the decedent. The agreement stated that if any defi- 
ciency should arise, the decedent would transfer to the trustee ad- 
ditional securities yielding income sufficient to make up any deficiency 
and provide for the payment of $1,500 to Mabel E. Harlow each month 
without charge or deduction of any kind. 

The will of the decedent was admitted to probate November 4, 
1937. It contained no provision exercising any power of appointment 
mentioned in the trust agreement regarding distribution of the property 
of the trust fund. The Irving Trust Company demanded that suf- 
ficient high quality tax exempt securities, in the aggregate face amount 
of not less than $1,700,000, with sufficiently remote maturity date, 
adequately to protect the trust against any deficiency of the required 
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income during the continuance of the trust be transferred from the 
estate to the trust company, or be reserved in the estate for such transfer 
in the future, unless, as an alternative, there be transferred and 
delivered to the trust company, as trustee, in exchange and substitution 
for securities now held in trust, other securities of a kind, amount, 
interest rate, and maturity date satisfactory to it, or that there should 
be delivered to the trustee an instrument executed by the sole beneficiary 
in form satisfactory to it, assuming the obligation of the decedent under 
the Trust agreement to transfer additional securities to it as trustee. 

It was held that the trust company had the right to insist that 
the estate of the deceased transfer to it additional securities sufficient 
to yield income necessary to discharge its obligations under the trust 
agreement. It seems clear that the decedent had in mind that there 
should be no invasion of the principal of the trust. That obligation he 
assumed and provided for. The same obligation is incumbent upon 
his estate. To vary the requirements would, to that extent, annul the 
trust and permit use of the trust property contrary to the purpose 
expressed in the agreement and intended by the decedent. A trust 
eannot be destroyed or impaired for any purpose other than the pur- 
pose of the trust. 


Precatory Language Creates Trust 


Craven B. Wilmington Teachers Association, Court of Chancery, Del., 
47 Atl. Rep. (2d) 580 

Decedent’s will directed an equal division of the residue between 
a church and the Wilmington Teachers Association. The will stated 
that ‘‘it is my desire’’ that the bequest to the association be held in 
trust for the benefit of indigent retired teachers. However, ‘‘it is my 
wish’’ that no teacher receive over $500. 

It was held that even though precatory language is used, the intent 
is sufficiently clear for the finding of a trust. The $500 limitation ‘‘is 
not sufficiently positive to constitute a term of the trust.’’ 


Reservation of Contingent Life Estate 


In re Estate of Carmi A. Thompson, Ohio Supreme Court, No. 30664 


Ten years before his death at the age of 72 years, decedent who 
was then, and had been, and continued to be, in good health, and while 
very active in business, made a gift in trust of about ten per cent of 
his estate. He had discussed the gift with his wife several months 
before his death. She had stated that, since most of his estate had been 
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acquired since their marriage, it seemed proper that something should 
be in her name. In response to her suggestion, decedent created the 
trust providing for successive life estates in his wife, himself, and his 
daughter with remainders over. The trustee was empowered to invade 
corpus for the benefit of the wife if necessary for her support. 

It was held that the transfer was not made in contemplation of death 
and that the transfer was not one intended to take effect at death. The 
only thing which decedent had reserved to himself was a contingent life 
estate and this was not sufficient to cause taxability, especially in view 
of the power of invasion for the benefit of the wife. 


Trust Not Liable for Depositor’s Excessive Funeral Bill 


Matter of Migliaccio, N. Y. Surrogate Court, New York Law Journal, 
July 19, 1946, P. 116 

Petitioner, a son of the decedent, requests delivery to him of a bank 
book held by the administratrix representing an account in the name 
of the decedent in trust for the petitioner. All the assets which came 
into the hands of the administratrix have been turned over to the 
undertaker in partial payment of the funeral bill. The bill is dis- 
proportional to the size of the estate and the court would make no order 
to pay any further sum from estate assets. The administratrix is with- 
holding the bank book because she believes that the petitioner should 
contribute the amount on deposit in the bank toward the payment of 
the funeral bill. He, together with other members of the family, signed 
a paper for the undertaker which has not been produced, but is prob- 
ably an agreement to pay for the funeral. Any right which the under- 
taker or any member of the family may have against the petitioner is 
personal, as the estate has already paid an amount in excess of any 
sum which the court would allow for funeral expenses. The petitioner 
is entitled to the bank book and the administratrix will be directed 
to deliver it to him. 








TAX DECISIONS 


| Digest of current decisions pertaining to the law of taxes on trusts, 








































Personal Liability of Executors For Payment of Estate Taxes 
By GUSTAVE SIMONS of the New York Bar 


It is well known that executors who distribute an estate without 
making adequate provision for payment of federal taxes may find them- 
selves personally liable for such payment. A hidden danger in this 
regard is revealed by the recent decision of the U. 8. Tax Court, Estate 
of Theriot v. Commissioner, 7 T. C. 92. 

In this case, the Commissioner of Internal Revenue issued a certifi- 
cate showing an over assessment in the amount of $3,047.84. The 
executors relied on this as evidencing the fact that the federal tax had 
been fully paid and distributed assets. When the actual refund was 
claimed, however, the Commissioner reversed his position and assessed 
the deficiency of $22,947.49. When the executors contended that the 
Commissioner was estopped from this because of their reliance on his 
certificate, and their subsequent distribution of assets, the Tax Court 
ruled that the certificate was not sufficient to close the matter and that 
an actual closing agreement pursuant to Section 3760 of the Internal 
Revenue Code was required. The Court said: 

‘‘The petitioners allege in the petition that the respondent is estopped 
from including in gross income of the estate the proceeds from the 
Aetna Life Insurance policy in the amount of $97,347.00 because of a 
elaimed settlement agreement entered into in 1944, on the faith of which 
they distributed assets and changed their position to their detriment. 
On brief they contend that the respondent erred in asserting the defi- 
ciency in question after the executors had agreed to adjust the tax 
liability of the estate on the basis of an overassessment in the amount 
of $3,047.84 and certain expenses of administration to be paid thereafter, 
and the Commissioner had issued a certificate of over-assessment in the 
amount of $3,047.84, which amount was arrived at by excluding pro- 
ceeds of insurance in the amount of $97,347. We have examined all the 
facts in the record and we find nothing to warrant an estoppel. The 
petitioners admit that section 3760 of the Internal Revenue Code specifi- 
cally provides for a formal method of arriving at a final closing agree- 
ment and that such a method was not adopted here. The fact that peti- 
tioners chose to regard the certificate of overassessment as a final settle- 
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ment agreement does not bring it within the terms of the statute nor does 
it preclude the Commissioner from reopening the case within the statu- 
tory period and making such adjustments to income as he may deem 
proper. After the issuance of the certificate of overassessment the way 
was open for the petitioners to negotiate a final closing agreement with 
the Commissioner as provided in section 3760, I. R. C., before further 
distribution of the assets of the estate. Their failure to do so does not 
bind the Commissioner in the performance of his duties nor estop him 
from redetermining the tax liability of the estate.’’ 
Executors should be warned accordingly. 


\ 


Equivalent of Ownership of Trust Income for Purposes of Taxation 


Charles E. Bunting, v. Commissioner U. S. Tax Court, T. C. Memo. 
Docket No. 8051 

Taxpayer created a trust to which she transferred all her stock 
in the family corporation, together with cash and other as- 
assets. The purpose of the trust was to preserve the success- 
ful operation and management of the family corporation rather 
than to confer any economic benefits upon the taxpayer. It 
was held that the income of the trust was taxable to taxpayer ‘since 
the powers granted to taxpayer by the trust constituted the equivalent 
of ownership of the trust income for purposes of taxation. 


Transfers with Power to Change Enjoyment Subject to Estate Tax 


Estate of Du Charme v. Commissioner, U. S. Tax Court, 7 T.C. No. 85 


Decedent established a trust for the benefit of his wife as life tenant 
and his children as remaindermen. Decedent in his capacity as co- 
trustee had the power to distribute any or all of the trust corpus, without 
limitation or qualification, to the wife, thus permitting a diminution or 
extinguishment of the remainder interests. The wife’s interest was 
subject to divestment on her not continuing as decedent’s wife or 
remarrying after his death. It was held that the value of the trust 
corpus at decedent’s death is includible in his gross estate under section 
811 (d) (2) of the Internal Revenue Code. It was held further that 
the wife’s estate cannot be excluded since no basis was offered for 
evaluating the possibility of divestment on the remarriage. 

In the same case decedent’s mother established a trust for the benefit 
of decedent and his brother. The trust was to terminate on the death 
of decedent’s mother at which time the trust corpus then remaining in 
trust was to go absolutely and equally to decedent and his brother, if 
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living, otherwise as they had appointed by will. Decedent predeceased 
his mother and exercised the power of appointment by will. Subsequent 
to decedent’s death but prior to the trust’s termination, the trustee, as 
authorized by the trust instrument, distributed portions of trust corpus 
to certain beneficiaries. It was held that one-half the value of the trust 
corpus at the time of decedent’s death, after deducting the value of the 
estate intervening between decedent’s death and the trust’s termination, 
is includible in decedent’s gross estate under section 811 (f) of the 
Internal Revenue Code. It was held further that the remainder interests 
cannot be diminished in value by virtue of the trustee’s power to dis- 
tribute corpus since such contingency is incapable of evaluation. 


Estate Tax on Transfer in Trust 


Estate of Joseph Clarke v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 7229 


Where decedent transferred only so much of his interest in stock as 
was necessary to constitute security for support payments to be made 
to his estranged wife, the difference between the value of the trust 
property and the value at the widow’s age of a life annuity in the 
amount of the support payments was includible in the estate. The 
entire interest in the stock was not transferred by decedent but merely 


so much as was necessary to constitute security for the specified pay- 
ments to the wife. Under the terms of the trust, the retained interest 
of the decedent and the amount which should be included in his estate 
is the difference between the stipulated value of the property, $37,000, 
and the value at age 62, the age of the widow, of a life annuity of $275 
per month, namely the amount of $29,503.10. 


Transfers Not Made in Contemplation of Death 


George C. Mills Estate v. Commissioner, U. S. Tax Court, 
T. C. Memo. No. 9067 

Transfers were not made in contemplation of death where (1) land 
was transferred to decedent’s children to provide needed independent 
income, to equalize gifts and to solve children’s bitterness over decedent’s 
second marriage, (2) land was transferred to a son in return for his 
carrying on turpentine operations for decedent at a reduced cost to the 
latter, and (83) U. S. Savings Bonds were purchased by decedent and 
given to his children in place of customary birthday and Christmas 
gifts. 

The principles to be followed in determining whether gifts have been 
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made in contemplation of death are set forth in United States v. Wells, 
283 U. 8. 102, 118. ‘‘The words ‘in contemplation of death’ mean that 
the thought of death, is the impelling cause of the transfer. If it is the 
thought of death, as a controlling motive prompting the disposition 
of property, that affords the test, it follows that the statute does not 
embrace gifts inter vivos which spring from a different motive. It is 
sufficient if contemplation of death be the inducing cause of the transfer 
whether or not death is believed to be near.’’ 

In the court’s opinion these gifts were not induced by thoughts con- 
nected with death; the thought of death was not the controlling motive. 
The transfers of the property were made to provide independent income 
for two daughters, and, since property was to be given to them, the 
transfers to the other two children were made to equalize the gifts 
among the four children. Also, the transfers were made to solve the 
bitterness of the children over the decedent’s remarriage. These pur- 
poses were associated with life. 


Previously Taxed Property 


E. Taylor Earnest, Executor, v. Collector of Internal Revenue, U. 8. 
District Court, Texas, No. 1943, Civil 

Decedent’s wife died on September 17, 1938, leaving a will bequeath- 
ing one-half of her community one-half of her estate, less certain small 
specific bequests, to decedent. It was held that the deduction for 
previously taxed property is held reducible by decedent’s one-fourth 
part of payments on a mortgage subsequent to the wife’s death, one-half 
of which mortgage was deducted in her estate. It was held that the 
deduction for previously taxed property may not further be reduced 
by the total of amounts representing one-half of the estate, inheritance, 
and income taxes in connection with the prior estate nor by one-fourth 
of the balance remaining due on the mortgage, where these amounts, 
unpaid at decedent’s death, were neither uncertain or contingent. 


Sistema 


Agreement Did Not Constitute Grant of Paid-Up Annuity 


Jennie C. Florsheim, v. United States of America, 
U. S. District Court, Missouri 
Payments received by a widow under a contract made by her 
deceased husband with his employer whereby she was entitled to monthly 
payments of $1,000 after the husband’s death for the period of her life- 
time in consideration of his refraining from going into business for 
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himself, were held to be fully taxable to her, where the payments were. 
from income of a business in which the husband had no interest, and 
were uncertain in amount but limited to $12,000 a year. The agreement 
constituted a grant of profits to be earned by the employer, and not the 
grant of a paid-up annuity. 


Legal Expenses in Connection with Election to Take Share in 
Intestacy 


Estate of Joseph Kohnstamm, v. Collector of Internal Revenue, 
U. S. District Court, New York 

Legal expenses of an incompetent’s committee, incurred in a proceed- 
ing in the New York Supreme Court, instituted for the purpose of 
obtaining instructions as to whether the committee should elect on behalf 
of the incompetent to take his share, as in intestacy, of his deceased wife’s 
estate, under the Decedent Estate Law of New York, whith proceedings 
resulted in a decision against such election, were held to be deductible 
under Code Sec. 23 (a) (2), as interpreted by amendment to Regulations 
following the decision in Trust of Bingham v. Commissioner, 325 U. S. 
365. 


Transfer Conditioned on Survivorship 


Chemical Bank & Trust Company, v. Collector of Internal Revenue, U. 8S. 
District Court, Va., Civil Action No. 105 


Decedent transferred property subject to a power of appointment 
contingent upon his being survived by a widow but no descendants. 
Even though he was survived by a child, in addition to his widow, the 
property subject to the power was includible by reason of the reservation 
of a ‘‘string of potential control.’’ Although a state court decree in 
the disposition of the estate recited that the beneficiary received a 
vested estate, the transfer was nevertheless taxable, as the decree was 
merely the recital of a compromise and neither the Collector nor the 
United States was a party. 


Reversionary Possibility Not Subject to Estate Tax 


First National Bank of Kansas City, Executor, v. Collector of Internal 
Revenue, U. 8S. District Court, Mo., 3231 
In 1938, decedent released his interest in atid power to revoke a 
trust created in 1923. The trust provided that the trust estate or thé 
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income therefrom would not become subject to distribution until the 
death of the settlor. Beneficiaries were named and the proportion of 
the income to be distributed to them from time to time, and the settlor 
even anticipated the failure of named beneficiaries and in such event 
designated his heirs and directed that distributions to them be made as 
outlined and prescribed by the statutes of Missouri. 

It was held that the transfer is not taxable as one to take effect at 
death, decedent having parted with all interest in the trust estate. The 
evidence was without countervailing proof that the sole and only pur- 
pose in creating an irrevocable trust was to avoid the imposition upon 
him of an additional income tax. Since decedent was in comparatively 
good health and the trust was made irrevocable more than eight years 
before his death, a taxable transfer in contemplation of death did not 
result. 


Date of Gifts of Shares of Stock for Taxable Purposes 


William Wallace Mein v. Commissioner, U. S. Tax Court, Docket No. 6971 


On December 29, 1938 donor wrote letters to Rayonier Incorporated 
in San Francisco and to the transfer agent for Pilgrim Exploration Co. 
in New Jersey enclosing a number of certificates endorsed in blank 
and directing that 80 shares of the one stock and 450 shares of the 
other be registered in the names of trustees and that new certificates 
be issued. The letters were duly posted on December 29, 1938. It was 
held that the gifts were completed in 1938 and therefore taxable in that 
year, even though the shares were not registered and new certificates 
issued until 1939. 


Deduction by Remainderman Purchaser of Life Estate 


H. Edward Wolff v. Commissioner, U. S. Tax Court, 7 T. C. 87 


Annual payments made out of current income from property, in 
lieu of defaulted annuity payable for purchased life estate therein were 
held to measure amount and time of deduction for exhaustion of acquired 
interest, notwithstanding that payments were required to and did con- 
tinue to be made to vendee’s estate after her death. 

There was no violation of the theory of the Shoemaker and Associated 
Patentees cases to assume here that the amounts of each annual payment 
represents an adequate approximation of the corresponding exhaustion 
of the capital asset purchased thereby, and hence that, as in these cases, 
the periodic payments during the tax years in question are deductible 
‘*for exhaustion of the terminable estate acquired.’’ 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Silver 


HE London Economist de- 

clares that the world silver 
price would have risen even if 
American legislation increasing 
the price that the U. S. Treasury 
pays for newly mined metal had 
not been enacted. For however 
well organized the American sil- 
ver bloc may be it could not in- 
crease the world price of the 
metal unless the basic factors 
governing the world price were 
allied with such efforts. 

The Economist goes on to pre- 
dict that a further rise in the 
world price is likely and this con- 
clusion appears well suported. In 
the first place the war has served 
to restrict the production of the 
metal while, at the same time, it 
witnessed an immense growth in 
its consumption. Some of the 
growth in consumption has been 
due to increased industrial uses, 
but the main demand for the 
metal is from the East where it 
is being hoarded. This hoarding 
demand, in turn, has been stimu- 
lated by monetary inflation and 
the dearth of consumer goods. 

World production of the metal 
in 1938 was almost 268 million 
ounces. In 1945 it had declined 
to a little over 157 million ounces. 
The extent of industrial consump- 
tion of silver, which reached a new 


by the fact that the United 
States, alone, absorbed 140 mil- 
lion ounces for such purposes in 
1945. This absorption, however, 
is believed to be small in compari- 
son with the amount that has 
drained into the East. No exact 
statistical measurement of the 
amount of such hoarding is pos- 
sible because much of the silver 
which went into hoarding in 
India, for example, was coin 
which disappeared from circula- 
tion. In this connection, it is also 
interesting to note the recent ac- 
tion of the British Government in 
calling in its own sillver coinage. 

But the factor of lend-lease in 
silver also requires comment. The 
U. S. Government released a total 
of almost 411 million ounces of 
silver in lend-lease, over three- 
fourths of which went to the Brit- 
ish Empire. All such silver, as is 
provided in the lend-lease ar- 
rangements, must be repaid in 
kind within five years after the 
“state of emergency” has been 
declared as ended by the Presi- 
dent of the United States. While 
such declaration has not as yet 
been made, the Economist points 
out that it can hardly be delayed 
much longer and that, in any 
event, it cannot be postponed be- 
yond the signing of the peace 
treaties with the defeated enemy 
powers. Accordingly, by the end 
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world outside of the United 
States will have to lay its hands 
on a vast amount of the metal in 
order to meet its lend-lease 
obligations. This amount is equi- 
valent to nearly three years’ sup- 
ply at the recent rate of produc- 
tion. And the task of replacing it 
is more burdensome when it is 
considered that the prevailing 
price is nearly double the average 
figure at which it was lent. 

As long as the demand created 
by hoarding, industry and the 
arts is maintained it is difficult 
to see how a recession in world 
price can occur. While higher 
prices may result in some increase 
in production, it should be remem- 
bered that silver is generally mined 
indirectly, as a by-product of 
nickel, lead and copper ores. 
AH in all, a prolonged silver 
shortage or “famine” appears in 
prospect. 

Treasury Fimance 

According to John W. Snyder, 
Secretary of the Treasury, there 
is no evidence of the need for a 


new offering of long-term Treas- | 


ury bonds. 

Aim of the Treasury Depart- 
ment, the Secretary explains, is 
to maintain the cost of servicing 
the national debt at a figure of no 
more than $5 billion annually. 
Emphasizing the elasticity of 
Treasury policy, Mr. Snyder 
notes that even the reduction of 
war loan cash balances to a 
minimum through debt repay- 
ments will not restrict Treasury 
freedom of action, since it can 
renew maturing debt for an in- 
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definite period, should it so desire. 

Objection to any change in the 
pattern of rates in Government 
debt was also voiced. Such 
changes, Mr. Snyder states, 
“should be deferred until the 
debt has been lowered to a point 
where such increased cost would 
not raise costs above current 
levels.” And as far as a “set 
program in respect to policies 
on new issues the budget, and 
other problems that confront it” 
are concerned, the Secretary 
observes that it will be some 
months before the Treasury can 
arrive at something definitive. 
In this connection, more time is 
needed for decision owing to the 
current fluid condition of the 


‘national economy, and the need 


for further study of all factors. 
Although much helpful informa- 
tion, with respect to policy, has 
been obtained from representa- 
tives of financial institutions, no 
definite conclusions have as yet 
been reached as to whether the 
next Treasury offering will in- 
volve a highly restricted long- 
term bond, or an issue of limited 
negotiability designed for non- 
bank institutional investors. 
Bank Tacation 


Edward Elliot, chairman of the 
subcommittee on “State Taxa- 
tion of Banks” of the American 
Bankers Association, urges equal- 
ization of taxation as between 
state and national banks. Such 
a development, he points out, 
would contribute materially to 
the preservation of the dual bank- 
ing system in the United States. 
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Key to the equalization of 
taxes between the two banking 
systems, observes Mr. Elliot, is 
found in “section 5219, U. S. 
Revised Statutes, which bars a 
tax rate on shares of national 
banks in excess of that upon other 
monied capital of individual citi- 
zens of the State coming into 
competition with the business of 
national banks.” This section 
also provides that, with excep- 
tion of taxes on its real estate, 
national banks may be taxed by 
only one of four alternatives. 


1. A tax on its shares. 

2. Including dividends or the 
shares in the taxable in- 
come of the recipient. 

A tax on net income ex- 
cluding income on tax ex- 
empts. 

An excise tax measured by 
net income from all 
sources, 


Of course, many States give 
state chartered banks the protec- 
tion afforded national banks by 
Section 5219. However, in other 
States, state banks pay larger 
taxes than national banks. This 
heavier burden is imposed 
through the medium of supple- 
mental levies which cannot be im- 
posed on national banks because 
of the statute. 

Mr. Elliot believes there should 
be a uniform rate of taxation on 
all banks, state as well as federal, 
based on Section 5219. Other- 
wise, the discrimination leads to 
the choice of a national charter 
and tends to weaken state bank- 
ing systems. While it is all well 


RED FEATHER 
SERVICES - 

- BENEFIT 
EVERYBODY 


GIVE! 


GREATER BOSTON COMMUNITY FUND 


and good for an institution to 
prefer a national rather than a 
state charter, tax discrimination, 
he maintains, should not provide 
the basis of such choice. 


Veterans’ Life Insurance 


Questions most generally asked 
by veterans concerning their Ser- 
vice Life Insurance, and the ap- 
propriate answers, are outlined 
by the Institute of Life Insur- 


ance. Inasmuch as bank officers 
and bank attorneys are being 
frequently consulted on this sub- 
ject, some of the more important 
queries and answers are set below: 

“Q: How can I reinstate my 
service policy? 

“A: If your policy is the 
original term insurance and 
your request for reinstatement is 
made before Feb. 1, 1947 or with- 
in six months of any lapse of 
policy occurring after Aug. 1, 
1946, you need only fill in form 
858a, stating that you are in as 
good health as when the policy 
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was lapsed, and send this, to- 
gether with a check or money 
order for two monthly premiums, 
to your local branch of the 
Veterans Adminstration or, if 
there is no local branch, to the 
Veterans Administration 346 
Broadway, New York 13, Ni. Y. 
Branches are now operating in 
Boston, Atlanta, Dallas, St. 
Louis, Denver and Seattle, each 
covering several states. 

“If your policy was converted 
to a permanent form prior to 
lapse, it may be reinstated prior 
to lapse, it may be reinstated 
prior to Jan. 1, 1947, if you are 
in as good health as at time of 
lapse, upon payment of all over- 
due premiums, with interest com- 
pounded annually at 5% for pre- 
miums due prior to Aug. 1, 1946 
and 4% for premiums due after 
that date. After Jan. 1, 1947, 
reinstatement must be made with- 


in three months of lapse to come. 


under the comparative health 
provision. 

“Q: When and how may my 
service policy be converted to a 
permanent form? 

“A: At any time within the 
term of your original service 
policy, you may convert to one 
of the permanent forms. In the 
case of service insurance issued 
prior to Jan. 1, 1946 the term 
is eight years from the date the 
policy was issued; in all other 
cases five years. The premium 
which will apply on the conver- 
ted policy will be that for your 
age at the time of conversion. 
You can convert to ordinary life, 
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20 payment life, 30 payment life 
20 year endowment, endowment 
at age 60 or endowment at age 
65. It is not necessary to convert 
at once. In fact, the Veterans 
Administration and other ad- 
visors urge against immediate 
conversion unless your earning 
power is such that you feel cer- 
tain you can maintain the con- 
verted policy, with its larger 
premium. To secure the neces- 
sary blanks for conversion and 
the desired detailed information, 
consult your local branch of the 
Veterans Administration or 
others in your community such 
as a veterans organization or 
life insurance agent, or write, to 
the Veterans Administration, 346 
Broadway, New York 13, N. Y. 

“Q: Can I reduce the size 
of my policy. 

“A: Yes. Any veteran at 
any time may reduce the size of 
his policy if it is larger than 
$1,000. In the case of the term 
insurance, the amount may be 
reduced at any time and later 
increased again, upon payment 
of two months’ premuims on 
the increase, if the veteran is 
in as good health as when the 
amount was reduced. The con- 
verted policy may be reduced, 
but once it has been reduced, it 
can be increased again, only if 
the difference in reserves is paid 
in and medical requirements are 
met as in the case of reinstate- 
ment. If you have a term 
policy and wish to convert it to 
a smaller permanent policy, 
that also is possible. 
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*“Q: Can I leave cash at 
death or have the policy ma- 
ture as cash for myself? 

“A: Yes, under the revised 
Act you can now leave the pro- 
ceeds of your policy as a cash 
payment for beneficiaries, as 
well as under income provisions. 
Also, you can now obtain en- 
dowment policies upon conver- 
sion. These will mature as cash 
for you in 20 years or at age 
60 or 65, depending on which 
type you buy. 

“Q: Does my present ser- 
vice policy have any cash avail- 
able for me? 

“A: Not if it’s the term 
policy originally issued. Term 
insurance does not build up any 
cash value for the policyholder. 
Only converted policies have 
cash values. The term policy 
gives life insurance protection 
only. 


*Q: May I convert my ser- 
vice policy into a policy with a 
private company? 


“A: No. Service policies 
may be converted only into 
other types of National Service 
Life Insurance, operated by the 
government through the Vet- 
erans’ Administration. 

“Q: May I change the 
Beneficiary in my service pol- 
icy? 

“A: Yes, you can now 
change the beneficiary at any 
time. Moreover you may now 
name any beneficiary you 
choose, instead of the specified 
blood relatives originally re- 
quired by law.” 


Private Capital 


“Private capital has taken 
enough abuse in this country in 
the past fifteen years.” This 
blunt statement of fact was voiced 
by Emil Schram, president of the 
New York Stock Exchange. 

Mr. Schram declares that what 
we need now is an “old fashioned 
crusade for the cause of private 
capital that will choke off any 
need for Government spending, 
including subsidies, except for the 
ordinary conduct of the business 
of the Government and for mili- 
tary. purposes.” 

The Stock Exchange head also 
urges elimination of double taxa- 
tion of stock dividends and a 
lowering of the maximum effective 
rate on capital gains. Both of 
these moves, he notes, could be 
undertaken without loss to the 
Federal Treasury. 

Infusion of new blood “into the 
Federal Reserve Board” was 
another change suggested by Mr. 
Schram. Obviously aimed at Re- 
serve Board chairman Marriner 
S. Eccles, such “infusion” would 
permit reserve policies to become 
“more flexible.”? Specifically, Mr. 
Schram wants the restoration of 
margin trading on securities. 

Mr. Schram contends that it is 
not the business of the Govern- 
ment, the Federal Reserve, or the 
Stock Exchange to. appraise va- 
lues. In particular, he observes, 
the. Reserve Board has made a 
mistake in the use of its authority 
under regulation T to control the 
trend of prices. 
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(Continued from page 818) 


bodying the Committee’s recom- 
mendations. 

Our Committee on Costs and 
Charges has been requested by the 
Executive Committee to make a 
further study of the bases of trust 
compensation and of the sources 
of trust compensation. Mean- 
while, studies of methods of trust 
department cost accounting are 
continuing. 

Since, in 1947, the legislatures 
of 44 states will be in session, our 
Committee on Fiduciary Legisla- 
tion has been actively engaged 
since last fall in a study of needed 
state trust legislation. Subjects 
considered include the transfer of 
securities held by fiduciaries, 
nominee registration, testamen- 
tary gifts in trust to out-of-state 
trustees, the development of a 
streamlined procedure for the 
settlement of small estates, and 
the problems of state inheritance 
taxation where domicile is in dis- 
pute. 


The 


comprehensive 
study, made by our Committee on 
Taxation and published in Janu- 
ary, proposing amendments to the 
Federal income, estate and gift 
tax laws pertaining to estates and 
trusts has been one of our major 


86-page 


projects. In August, the Com- 
mittee prepared a further 34-page 
study on Problems Created by 
T. D. 5488 and suggestions for 
relief therefrom, and a 54-page 
companion memorandum of the 
divergence between T'.D. 5488 and 
statutory and judicial authority. 

Our Committee on Operations 
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for Trust Departments is at work 
on the development of a number of 
operating forms and outlines of 
standard procedures for smaller 
trust departments, the need for 
which had been indicated by trust 
examiners. 

Revision of the A. I. B. text- 
book, Trust Business II, by our 
Committee on Trust Education 
has been completed, and the re- 
vised edition has just been pub- 
lished. The Committee’s revision 
of Trust Business I having been 
published in 1944, both volumes 
are now available in improved 
form for use in the A. I. B. classes 
that start this fall. 

Preparation of a trust cus- 
tomer relations manual is one of 
the projects that was interrupted 
by the war. Our Committee on 
Trust Information now hopes to 
have the manual completed in time 
for publication late this year. 
Meanwhile, as you know, the Com- 
mittee is engaged in a survey of . 
trust income, to bring the 1941 
study up to date. 

In another case study of trust 
investment problems, its current 
project, our Committee on Trust 
Investments has enlisted the help 
of 150 trust investment officers 
throughout the country. The 
results will be reported to the 
Executive Committee and _ the 
Trust Division membership. Also, 
because of the very great number 
of trust investment questions 
asked during the consultation 
hour at the Mid-Winter Trust 
Conference, the Committee is 
working on plans for - better 
arrangements at future confer- 











ences for sessions on trust invest- 
ment problems. 

Our Committee on Common 
Trust Funds is working on a re- 
vision of the 1939 edition of the 
Common Trust Fund Handbook. 
Our Committee on Employees’ 
Trusts has been working actively 
and ably in collaboration with our 
Committee on Taxation on tax 
matters affecting such trusts. Our 
Committee on Relations with the 
Bar was prevented by the rail- 
road strike from holding a meet- 
ing scheduled in May with the 
Bar members of the National Con- 
ference Group, but will meet with 
that group next month. Our 
Committee on Relations with Life 
Underwriters has dealt effectively 
with all matters arising in its field 
and was well represented at the 
meeting of the National Associa- 
tion of Life Underwriters’ Com- 
mittee on Cooperation with Trust 
Officers during the convention of 
that Association earlier this 
month. As a result, no doubt, of 
the effective work done by the 
American Bankers Association’s 
Committee under the same chair- 
manship, our Committee on Vet- 
erans’ Affairs has had no prob- 
lems assigned to it this year. Next 
year, however, certain definite 
activities are in prospect for it. 
—James W. Allison, vice-presi- 
dent, Equitable Trust Company, 
Wilmington, Del., and president 
of the Trust Division, A. B. A. 


The Future of Agriculture 


Although the outlook for agri- 
cultural income during the next 
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ten years may not be as rosy as it 
was during the war years, the 
situation offers prospects of 
reasonable net income for efficient 
farmers who have sufficient volume 
of business to permit the use of 
labor-saving machinery. American 
agriculture will always have satis- 
factory remuneration for the 
farmer who is intelligent, efficient, 
and ambitious. 

—Dr. Earl L. Butz, Head of the 
Department of Agricultural Eco- 
nomics, Purdue University, La- 
fayette, Ind. 


Government Spending 

During the last decade and a 
half, before, during, and since 
World War II, the expenditures 
of government have been enor- 
mous. The effect has been to build 
up a huge governmental debt that 
can be a most serious menace to 
our people if it is not progress- 
ively reduced to a point where it 
will at least be manageable should 
we be called upon to face a new 
serious emergency. 

Uncontrolled expenditures by 
the Federal government induce 
unwise spending on the part of all 
the people. 

In the interest of our country, 
we believe that Congress and the 
administration should undertake 
a positive procedure aimed to 
reduce government spending to 
the smallest figure commensurate 
with the maintenance of those es- 
sential services that government 
must provide. 

—Resolution adopted by the 
72nd Annual Convention, Ameri- 
can Bankers Association. 


BANKING INFORMATION 


In this department we present for the convenience of our 


subscribers a topical index to the current literature of banking— 
articles, books, pamphlets, speeches, etc. 





CREDIT 
Articles 
THE ENGINEERING APPROACH TO 
TO CREDIT DETERMINATION. By 
Robert A. Lowe. Bulletin Robert Morris 
Associates. August, 1946. P. 79. 
SOME FACTORS TO BE CONSID- 
ERED IN MAKING LOANS TO THE 
FROZEN FOOD INDUSTRY. By 
Robert Morrison. Bulletin Robert Mor- 
ris Associates. August, 1946. P. 69. 


INVESTMENTS 
Articles 
AN INVESTMENT STRAIGHT-JACK- 
ET. By Marcus Nadler. Banking. 
August, 1946. P. 87. 
Books 
THE REGULATIONS OF THE SE- 
CURITY MARKETS. By W. E. 
Atkins, G. W. Edwards and H. G. 
Moulton. Washington, D. C. The 
Brookings Institution. 1946. Pp. 126. 
$2.00. Here is a clarification of the 
basic issues involved in the regulation 
of the security markets. Summarized 
in non-technical form are the major 
purposes and provisions of the eight 
acts pertaining to the security business 
passed since 1938. The practical issues 
arising out of the administration of 
‘these laws are also analyzed. 
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Included is an exposition of the under- 
lying causes of the security market 
stagnation of the ’30s and the explan- 
ation of a forecast that an extensive 
expansion of security flotations will 
occur in the postwar period. 

OLIPHANT’S EARNING POWER OF 
RAILROADS. New York. J. H. Oli- 
phant & Co. 1946. Pp. 556. %5.00. 
The forty-first edition of this valuable 
handbook presents important statistics 
and other facts relating to the earning 
power and securities of the nation’s 
carriers. The tables give information 
on earnings, capitalization, mileage, ton- 
nage, and other data in comparative 
form designed for easy interpretation. 
More extensive information is contained 
in the notes on dividends, commodity 
percentages, maintenance and equip- 
ment expenditures, fixed charges, lien 
positions of obligations, as well as re- 
organization plans. 

This book has long been regarded by 
institutional and individual investors as 
an irreplaceable reference and guide. 


VETERANS 
Articles 


HOW VETERAN REALIZES WAR- 
TIME DREAM THROUGH GI LOAN 
AT BANK. Mid-Continent Banker. 
August, 1946. P. 14. 


A $6,000 GI HOUSE. By Millard C. 
Faught. Banking. August, 1946. P. 33. 


17 MONTHS OF GI LOAN EXPERI- 
ENCE. By R. R. McGuire. Banking. 
August, 1946. P. 46. 

QUESTIONS AND ANSWERS COVER- 
ING GUARANTY AND INSURANCE 
OF LOANS TO VETERANS. Mil- 
waukee, Wis. Wisconsin Bankers As- 
siation. This series of Questions and 
Answers covering the guaranty and in- 
surance of Veterans loans under the 
Servicemens’ Readjustment Act of 1944 
as Amended, was prepared by the Loan 
Guarantee Division of the Milwaukee 
Regional Office of the Veterans Adminis- 
tration at the request of the Wisconsin 
Bankers Association. 
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Sometimes you can break a g 


It’s usually a wise rule not to plana 
chicken dinner before the eggs are 
hatched. 

But not always! 

If the “chicken dinner” represents your 
future, and the “eggs” are financial nest 
eggs—go ahead and plan! 

Especially if your nest eggs are U. S. 
War Bonds and U.S. Savings Bonds. For 
your government guarantees that these 
will hatch out in just 10 years. 
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ood rule!: 


Millions of Americans have found 
them the safest, surest way to save money 
...and they’ve proved that buying Bonds 
on the Payroll Savings Plan is the easiest 
way to pile up dollars that there is. 

So keep on buying Savings Bonds at 
banks, post offices, or on the Payroll 
Plan. 

Then you can count your chickens be- 
fore they’re hatched . . . plan exactly the 
kind of future you want, and get it! 


SAVE THE EASY WAY...BUY YOUR BONDS THROUGH PAYROLL SAVINGS 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 
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GRANDMA GRANDPA 


FATHER MOTHER BROTHER SISTER 


NEPHEW NIECE SON DAUGHTER 


Phat one gift would please them all ? 


No matter what their tastes . . . That gift is a United States 
their hobbies . . . their likes or dis- Savings Bond. 

likes . . . there’s one gift that will This Christmas, put at least one 
please them at Christmas time,each Savings Bond under the tree for 
and every one. someone you love. 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 
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